IN THE HIGH COURT OF LESOTHO
(HELD IN MASERU)

CIVIAPNI=Y 2.0 /2021

In the matter between: {1 v o

S
ATTORNEY-GENERAL ! ST APPLICANT
AND .

|
FRAZER SOLAR GMBH 15T RESPONDENT
FRAZER SOLAR (PTY) LIMITED 2D RESPONDENT
MINISTER IN THE OFFICE OF THE PRIME MINISTER
OF THE KINGDOM OF LESOTHO 3RC RESPONDENT

NOTICE OF MOTION

KINDLY TAKE NOTICE that an application will be made to the above honourable
, .~ Courton behalf of the abovenamed Applicant on the 11" day of October 2021 at 9:30
o ,

am or soon thereafter as the matter may be heard for an Order in the following terms:

1 The third respondent’s decision(s):

1.1 to appoint the first respondent as a sole supplier of goods and services;

and

1.2 to enter into a supply agreement dated 27 September 2018 (“Supply

Agreement”),
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are declared unconstitutional, unlawful and invalid and are reviewed and set

aside.

2  The Supply Agreement is declared unconstitutional, unlawful and invalid and

is reviewed and sef aside.

3 The arbitration agreement contained in clause 24 of the Supply Agreement is

declared unconstitutional, unlawful and invalid, and is reviewed and set aside.

4 The Supply Agreement and the arbitration agreement contained in clause 24

are declared to be void ab initio.

5  To the extent necessary, the applicant’s delay in instituting this application is

condoned.

6  The applicant is granted such appropriate further and alternative relief as this

Honourable Court considers necessary.

7 If the application is opposed, the respondents so opposing are ordered to pay

the applicant’s costs jointly and severally.

FURTHER TAKE NOTICE that the applicant appoints the office of his attorneys of
record, Mei & Mei Attorneys Inc., Patsa Building, Top Floor, Suite No 4, Captain
Dorego’s (Cathedral Area), Maseru 100 at which he will accept notice and service

of all process in these proceedings.




TAKE NOTICE FURTHER THAT the affidavit of MOEKETSI MAJORO herein
together with supporting affidavits, documents and annexures will be used in

support of the application.

TAKE NOTICE FURTHER THAT if you wish to oppose this application, you must:

a. Deliver a notice to the applicant’s attorneys that such respondents intend to
oppose the application, within 14 days of receipt of this notice of motion or any

amendment thereto, as contemplated in Rule 50(5)(a);

b. Appoint an address in terms of Rule 8(10)(a) at which such respondent will

accept notice and service of all process in these proceedings; and

¢. Deliver any affidavits in answer to the allegations of the applicant, within 21 days

of the time period referred to in Rule 50(5)(b).

AND TAKE NOTICE FURTHER THAT in terms of Rule 50(6), the applicant
reserves the right to deliver any replying affidavit in terms of Rule 8(11} in answer
to the allegations made by any respondent; and shall deliver such affidavit within

seven days after the expiry of the period referred to above.




DATED AT MASERU ON THIS 20™ DAY OF SEPTEMB

(-
N {/,,1
ANT'S ATTORNEYS

Mei Attorneys Inc

Patsa Building Top Floor

Capftain Dorego’s (Cathedral Area)

PO Box723
Maseru 100 .
Ref: E71/21

gletsika@meiattorneys.co.ls

Tel: +26622327079

TO: THE REGISTRAR
HIGH COURT
MASERU 100

ANDTO: FRAZER SOLAR GMBH
2NP FLOOR, FOUR ON ANSLOW
ANSLOW CRESCENT
BRYANSTON
SOUTH AFRICA

AND TO: FRAZER SOLAR (PTY) LIMITED
QHAOLI STREET, THETSANE WEST
MASERU 100

AND TO:  MINISTER IN THE OFFICE OF THE PRIME MINISTER
GOVERNMENT OFFICE COMPLEX
PHASE 1, QHOBOSHEANENG
MASERU 100
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I, the undersigned,

MOEKETSI MAJORO,

state under oath that:

10

11

I am the Prime Minister of the Kingdom of Lesotho. My offices are at
Government Office Complex, Phase 1, Qhobosheaneng, Maseru, Lesotho. |
was sworn in as the Prime Minister on 20 May 2020. Before that, | was the
Minister of Finance from-23 June 2017 to 19 May 2020. As the Head of the
Government of the Kingdom of Lesotho, | have the responsibility to depose to
this affidavit on behalf of the applicant. | am therefore duly authorised to do so.
A copy of the Power of Attorney from the Cabinet of the Lesotho Government

providing such authorisation is attached as "FA1.1".

The Cabinet of the Government of Lesotho has resolved to institute this

application.

The facts in this affidavit are within my knowledge unless indicated otherwise.
To the best of my knowledge and belief, the facts in this affidavit are true and

correct.

The submissions of law | make in this affidavit are made on the advice of the

applicant’s lawyers.
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THE PARTIES

12

13

14

15

The applicant is the Attorney-General, acting on behalf of the government of
the Kingdom of Lesotho. The Office of the Attorney-General was established
in terms of sections 98 and 140 of the Constitution of Lesotho, 1993. The
Office of the Atiorney-General is at the Government Office Complex, Phase 1

Qhobosheaneng, Maseru, Lesotho.

The first respondent is FRAZER SOLAR GMBH ("FSG”). FSG is a company
incorporated in terms of the laws of the Federal Republic of Germany. FSG's
principal place of business is at Bruno-Burgel Weg, 142-144, 0-12439 Berlin

in Germany.

The second respondent is FRAZER SOLAR (PTY) LIMITED, with registration
number 63554. Frazer Solar (Pty) Limited is a company incorporated in terms
of the laws of the Kingdom of Lesotho. Frazer Solar (Pty) Limited’s registered
address is Qhaoli Street, Theisane West, P.O Box 8908, Maseru, Lesotho.
Frazer Solar (Pty) Limited is referred to in the Supply Agreement (defined
below} as the entity through which FSG will manage all aspects of the project

in Lesotho.

In the legal proceedings conducted in the High Court of South Africa, FSG is
represented by South African attorneys, Petersen Hertog & Associate. The
attorneys’ offices are on the Second Floor, 4 On Anslow, Anslow Crescent,
Bryanston, Gauteng. These attorneys were aiso FSG’s attorneys of record in

the dispute with the Kingdom in the arbitration proceedings. Accordingly, the
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applicant will also serve this application and any subsequent pleadihgs that
have to be delivered in these proceedings to FSG and its attorneys through

email.

The third respondent is the MINISTER IN THE OFFICE OF THE PRIME
MINISTER OF THE KINGDOM OF LESOTHO. The Ministry in the Office of
the Prime Minister is at the Government Office Complex Phase 1
Qhobosheaneng, Maseru, Lesotho. At the reEeva‘nt and material time, between
June 2017 and September 2020, Minister Temeki Phoenix Ts’clc was the
Minister in the Office of the Prime Minister of the Government of Lesotho. The
erstwhile Minister signed the Supply Agreement at the relevant time,
purporting to act for and on behalf of the Government of Lesotho. Minister

Ts'olo is no longer a member of the cabinet of the Lesotho Government.

JURISDICTION

17

18

In terms of section 12 of the High Court Act 5 of 1978, read with section 119
of the Constitution of Lesotho, 1993, this Honourable Court has the jurisdiction
to hear and determine this application. The cause of action arose within the
jurisdiction of this Honourable Court because the purporied Supply Agreement
seems to have been signed in Maseru on 24 September 2018. The Supply
Agreement was purportedly entered into on behalf of the Government of

Lesotho by the then Minister in the office of Prime Minister.

This Honourable Court has jurisdiction {o review decisions or acts of all public

administrative powers, including powers or purported powers exercised or
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purported to have been exercised by a Minister of the Government of Lesotho,

as is the case in this application.

OVERVIEW

19 The Kingdom seeks to review and set aside the third respondent’s decisions

20

21

22

to appoint the first respondent as a sole supplier of goods and services and
enter into an agreement styled as a “supply agreement” dated 24 September
2018 ("Supply Agreement”). A copy of the Supply Agreement is attached as

‘FA1.2".

The Supply Agreement purported to impose a financial commitment of
€100 million (M1.7 billion) on the Kingdom’s fiscus. This constitutes 4.4% of
the Kingdom's Gross Domestic Product (“GBP”). Astoundingly, the Kingdom
was purportedly bound to this financial commitment without even a veneer of
compliance with the Constitution of Lesotho or the applicable procurement or

public finance law by a signatory who was unauthorised to bind the Kingdom.

The signatories to the Supply Agreement appear to be FSG’s Mr Frazer and
Minister Ts’olo (who was, at that time, the Minister in the Office of the Prime
Minister). Minister Ts'olo appears to have represented himself as acting on
behalf of the Kingdom when he signed the Supply Agreement. | note that

Minister Ts’olo now denies that he signed the Supply Agreement.

Both the Supply Agreement and Minister Ts'olo’s decision to sign it are

manifestly unlawful for the following reasons:
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22.2

22.3
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The Supply Agreement provides for payment of funds raised as part of

the Kingdom’s public debt directly fo FSG, instead of into the

Kingdom’s Consolidated Fund. This is unconstitutional.

Minister Ts’olo had no authority to enter into the Supply Agreement on

behalf of the Kingdom. He failed to comply with the most basic legal

requirement of obtaining Cabinet approval. Any decision he took fo

enter into the Supply Agreement is accordingly ulfira vires.

The Supply Agreement breaches section 28 of the Public Financial

Management and Accountability Act ("PFMAA”).

22.3.1

2232

22.3.3

The Supply Agreement requires the Kingdom fo procure loan
funding, through FSG, from German financiers to be used to

procure energy-efficient products from FSG.

it, therefore, constitutes a loan agreement within the
contemplation of section 28(2) of the PFMAA. Only the Minister
of Finance can validly sign such an agreement - not a Minister
in the office of the Prime Minister, such as Minister Ts'olo was

at the time of signing the Supply Agreement.

Section 28(1) of the PFMAA provides that the approval of the
Minister of Finance with the prior consent of the Cabinet is
required for the approval of any borrowings of funds for public

purposes. Neither the approval of the Minister of Finance nor

‘Cabinet's consent was obtained.
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22.4  The purported procurement of a contract of this kind, with a value of

€100 million (M1.7 billion), had to be conducted in accordance with the
Kingdom’s Public Procurement Regulations. No attempt was made to
do so. The purported appointment of FSG was not subjected io public
tender nor approved by the Central Tender Board or the Procurement
Unit as was required by the Kingdom's Public Procurement

Regulations.

23 Therefore, Minister Ts'olo’s decision to appoint FSG was unlawful, and the

24

Supply Agreement is invalid and unenforceable.

[t is necessary for the Kingdom to approach this Court to have the

Supply Agreement, and Minister Ts’olo’s decision to enter into it, reviewed and

set aside:

24.1

24.2

Though FSG has since terminated the Supply Agreement, it has
sought to enforce its breach provisions through arbitration proceedings
in South Africa. On 28 January 2020, FSG obtained an arbitration
award (in the absence of the Kingdom) in the sum of €50 million
(M880 million), together with interest and costs, for alleged breach of
the Supply Agreement (“arbitration award”). On 29 April 2021, the
South African Commercial Court made the arbitration award an order

of court.

This means that, relying on the Supply Agreement, FSG has
successfully claimed a windfall of €50 million {with interest and costs)

as liguidated damages against the Kingdom. As things stand, the
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Kingdom is indebted to FSG in the amount of €50 million
(approximately M880 million} as a result of Minister Ts'olo’s unlawful

actions and the unlawful agreement he purportedly concluded.

24.3 FSG has started executing on the Kingdom's assets to meet this
judgment debt and to realise its windfall of €50 million. Paying this
amount of money to FSG would have untold consequences for the
Kingdom’s economy. It would severely strain the Kingdom’s fiscal

survival.

24.4 The Kingdom’s interests are affected by the agreement, in terms of
which the financial commitment was undertaken until the agreement is

reviewed and set aside by a court.

Accordingly, the applicant brings this application to review and set aside
Minister Ts’olo’s decision to appoint FSG as the sole supplier of goods and

services, as well as the Supply Agreement itself.
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THE FACTS

26 Before | set out the salient facts in chronological order, it is important to

27

highlight two points.

First, the facts upon which this application is based have only recently come

to light in ongoing investigations into the conclusion of the agreements about

the project.

27.1

27.2

There is an ongoing criminal investigation into the circumstances of the
signature on the Supply Agreement, which is being conducted by the
Kingdom’s Directorate on Corruption and Economic Offences
(“DCEQ"). The DCEQ has confirmed that its preliminary view, following
its investigations thus far, is that this is a clear case of corruption and
fraud perpetrated against the Kingdom by some officials working in

collaboration with individuals from abroad.

| have also established a Commission of Inquiry to investigate
allegations of corruption and fraud in the conclusion of the Supply
Agreement and concealment of the arbitration proceedings about the
Supply Agreement. A copy of the Government Gazefte notice in terms
of which the Commission was established is attached as “FAZ2”. | shall
expand on the significance of the applicant’s investigations and the
Commission of Inquiry below when | explain why the application has

only been brought at this stage.
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Second, the individuals who are implicated or thought to have been involved
in the processes leading up to the conclusion of the Supply Agreement were
interviewed by the applicant to ascertain their version of what occurred in
relation to the conclusion of the Supply Agreement and the litigation that
resulted from the agreement. As | explain below, in several respects, the
versions of those individuals are coniradictory, and some appear improbable.
However, it is perfectly clear, as | explain below, that the purported conclusion

of the Supply Agreement was unlawful and invalid.

FSG’S proposal to the Lesotho Government

29

30

In fate 2017, FSG approached the Lesotho Government with a proposal for a

€100 million (M1.7 billion) renewable energy project to improve energy

“efficiency and create employment utilising products and loan finance from

Germany. It appears that, from that point on, the then-Minister in the Office of
the Prime Minister, Minister Ts’olo, was the primary contact point between the
Lesotho Government and Mr Robert Frazer, who was the managing director
of FSG. He also appeared to be the primary individual coordinating the

Process.

This is clear from the correspondence, which the Kingdom has recently
discovered during its investigations. It is not necessary to attach all of the
correspondence for the purposes of this application. However, | attach the
following letters to demonstrate that Minister Ts'olo’s was central to the

unlawful process from the beginning:
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30.1

30.2
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A letter, dated 5 October 2017, from Minister Ts'olo to Kiw-lpex Bank
Gmbh regarding the financing of the project is attached as “FA3”;

and

A letter dated 17 October 2017, from Mr Frazer to Minister Ts'clo
requesting formal advice on the suggested next steps is attached as

((FA@UI

The extent of Minister Ts’olo’s involvement, even at this early stage, is

irregular. It could never have been appropriate for the Minister in the Office of

the Prime Minister to attempt to coordinate a renewable energy project of this

nature on behalf of the government of the Kingdom of Lesotho.

311

31.2

31.3

The Supply Agreement is in substance a loan agreement on behalf
of the Lesotho Government, which would ultimately require payment
from the Consolidated Fund. In terms of section 28(2) of the PFMAA,
only the Minister of Finance can sign such an agreement, and the
Ministry of Finance should have been central to its negotiation and

conclusion.

The Minister of Energy and Meteorology is the appropriate contact

point for energy proposals.

There was no lawful basis for Minister Ts’olo’s involvement as the

lead negotiator for the project.
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35

36

I, as the Minister of Finance, also engaged with Mr Frazer on a number of
occasions regarding the financing of the project over the period between

October 2017 and November 2018.

In my early engagements with Mr Frazer, | was particularly concerned with the
pressure that Mr Frazer was putting on the Lesotho Government to sign a
memorandum of understanding with FSG. Even though a memorandum of
understanding would not be a binding agreement, | made it clear that before
the Lesotho Government signs the memorandum of understanding, the

relevant officials need to give the project full consideration.

More specifically, in Mr Frazer's email, dated 12 November 2017, Mr Frazer
once again pushed me to sign the memorandum of understanding. On

16 November 2017, | responded as follows:

“Dear Robett,

[ advise differently. Before we move to MOUs, our officials nheed to
make sense out of this. There are fechnical aspects of this that we
do not have the time or the sense of detail heeded.”

Mr Frazer's email, dated 12 November 2017, and my response, dated

16 November 2017, are attached as “FA5” and “FA5.1", respectively.

My major concern was always that the proposed solar project, estimated at
€100 million (M1.7 billion), was not something that could be entered into
without the relevant government departments and Ministers being properly
informed and without the requisite approvals. it would also require full

consideration of the Prime Minister and the Attorney-General (the applicant).
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For a project of this scale, the Lesotho Government would need to have the
relevant documentation reviewed by a team of legal representatives and
relevant experts. | considered that the Supply Agreement was clearly the type
of agreement that would bind the Kingdom for many years to come and would

have a substantial impact on the country’s economy.

The purported conclusion of the memorandum of understanding

37 On 20 November 2017, Minister Ts'olo appears to have signed a

38

memorandum of understanding with FSG and Minister Ts’olo incorrectly
represented himself as acting on behalf of the Kingdom ("MOU”). Although the
MOU is a non-binding agreement, Minister Ts’olo had no authority to sign it.
Further, my email to Mr Frazer dated 16 November 2017 was clear — the
| esotho Government should not sign the MOU without further information. For
this reason, | did not sign the MOU. lt is inconceivable that Mr Frazer and
Minister Ts’olo would sign an MOU within four days of my email, clearly stating

that this should not be done.

In terms of the MOU, FSG and the Kingdom purportedly agreed that:

38.1 FSG would be appointed to install 36 000 to 40 000 Solar Water
Heating Systems and up to 1 million LED lights in ali Government

buildings and homes of public servants over a period of four years.

38.2 The project would be funded by a loan from KW in the amount of

€100 million (M1.7 billion) repayable over a period of ten years.
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38.3 They would obtain the Lesotho Government's approval for the project

by 1 March 2018.
A copy of the MOU is attached as “FAG".

As | explain below, before the Kingdom could enter info any such agreement,
it was a legal requirement for there to be an open and competitive tender
process and an evaluation of competing bids. No such process was ever

conducted in respect of either the MOU or the Supply Agreement.

Minister Ts'olo should not have signed the MOU. Important information was
still required, and lawful procedures needed to be followed before the proposal

could be accepted and approved by the Lesotho Government.

Any MOU of this kind would have had to go through the following processes

before it could be entered into on behalf of the Kingdom:

42.1  An open and competitive tender process would have to be conducted

in terms of the country’s procurement laws.

422 The Ministry of Energy would have had to submit a proposal to the '

Ministry of Planning.

42.3 The Ministry of Development Planning would have had to then
convene the Public Sector Investment Committee (“PSIC”) to evaluate

the project proposal.
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42.4

42.5

42.6

42.7

Thereafter, the Ministry of Development Planning through PS1C would
have had to consider and approve the proposal. This would include a

viability and bankability assessment.

Then the proposal would have to be submitted to Cabinet for

endorsement.

The Ministry of Finance would then have to negotiate and sign the

agreement.

Finally, the Ministry of Energy and Meteorology would have to

implement the project.

43 In the light of the above, it is clear that the Minister of Finance, the Minister of

Energy and the Minister of Development Planning play important roles in

projects of this nature because they have immense financial implications for

the Kingdom. For this reason, Cabinet would need to approve that the MOU

should be negotiated and signed. As already indicated, | (as the then-Minister

of Finance) did not sign or approve the MOU. Minister Ts’olo could never enter

into it because obviously, in terms of the above-stated procedure, he did not

have the necessary capacity to sign it.

The period between 20 November 2017 to 6 June 2018

44  After the MOU was signed, it appears that there was little movement in relation

to the proposal for the project. This is clear from the letter from Mr Frazer to

Minister Ts'olo, dated 8 May 2018, attached as “FA7”. The letter records that
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FSG had been discussing the project with representatives in the Kingdom

since August 2017 and goes on to address the fact that the project had not

progressed. It states as follows:

‘Progress on the Project has slowed in recent months. The German
government which has already pre-approved the funding has
indicated concern at this and has requested | meet with the Right
honourable Prime Minister to discuss this matter prior fo attending
a meeling called by the German Ambassador in Preforia next week.

I hereby formally request your assistance to help me arrange a
meeting with the Right Honourable Prime Minister for a fime
convenient fo him this week. | realise this is short notice but meeting
this timing is a critical step for this very important project.”

| do not know whether this meeting took place. Nor do | know what transpired
in communications between Minister Ts’olo and Mr Frazer at that time.
However, | engaged with Mr Frazer via email in the early months of 2018, in
my capacity as then-Minister of Finance. The nature and extent of the email

exchange can be summarised as follows:

451 On 28 February 2018, Mr Frazer addressed an email to me and

requested a meeting. This email is attached as "FAS8”.

452 On 6 March 2018, Mr Frazer addressed a further email to me again
requesting a meeting to discuss the project proposal. He stated that
we should convene in anticipation of an internal meeting with the
Lesotho Government, which he anticipated would take place soon. He
further wished to advise me on discussions with the German officials

regarding the proposed project. This email is attached as “FA9”.

453 On 10 March 2018, Mr Frazer addressed an email to Minister Ts'clo

and me. He provided us with an updated business proposal dated




10 March 2018. This email, dated 10 March 2018, is atitached as

‘FA10".

454 On 16 March 2018, Mr Frazer addressed another email to me. This
was the fourth email Mr Frazer sent me. This time Mr Frazer noted
that he had been waiting seven weeks to meet with me. He requested
that | give the Minister of Energy and Meteorology the “green light" to
prepare a Cabinet paper in respect of the project proposal. The email

is attached as “FA11".

455 On 21 March 2018, Mr Frazer addressed another email informing me
that he would extend his stay so that we could meet. This email is

attached as “FA12”.

456 On 23 March 2018, Mr Frazer addressed an email to me, Minister
Ts’olo and the Minister of Energy and Meteorology, informing us that
‘the pre-approved German government finance offer’ was due to expire
by the end of March 2018. However, the German government had
“remarkably” extended it. He urged me to “bring this matter fo a
conciusion.” | did not take any additional step to “bring the matter fo a
conclusion” or to have the project proposal approved. This email is

attached as “FA13".

45.7 On 3 April 2018, Mr Frazer addressed a further email urging me to
meet with him. On the same day, Mr Frazer and | agreed to meet on
4 April 2018. Mr Frazer then sent me two letters of intent from Kfw-Ipex

Bank. The emails are attached as “"FA14” and “FA15".
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458 On7 April 2018, Mr Frazer emailed me asking me to acknowledge the
German Kfw-lpex Bank’s letter of intent and requesting a formal

finance offer. The email is attached as “FA16”,

459 On 14 April 2018, | replied by stating that | would communicate with
the bank when | was in Washington. However, on the same day,
Mr Frazer sent an email to me stating that Minister Ts'olo had already
written o the bank. At the time, 1 thought this was strange since
Minister Ts’olo should not be engaging with foreign parties on financing
issues which is the Minister of Finance's field of authority and

expertise. These emails are attached as “FA17” and "FA18".

On 26 April 2018, after my return from Washington, Mr Frazer again requested
a meeting with- me. The email is attached as “FA19". | did not meet with

Mr Frazer on that day.

As is evident from the above, since | was the Minister of Finance at the time,
the emails to me were chiefly concerned with the financing aspect of the
proposed Project. It is clear from these emails that the project proposal was
far from being approved. This is especially so when considering the fact that
I, along with Minister Ts'olo and the Minister of Energy and Meteorology,
received a new business plan dated 10 March 2018 via email, and | had not

engaged with the German financiers.

Notwithstanding that the Project had not been concurred fo by me (as the

Minister of Finance), Minister of Planning and Minister of Energy,
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Minister Ts'olo went ahead with preparing a memorandum dated 6 June 2018,
requesting Cabinet to approve the project. He did this even though | had not
even been authorised by Cabinet to negotiate funding with the German

financiers or any other financiers.

Minister Ts’olo attempted to get approval for the project through a

memorandum dated 6 June 2018

49

50

Minister Ts'olo or his secretary prepared a memorandum dated 6 June 2018
to be submitted to Cabinet. The memorandum is attached as "FA20". In terms
of this memorandum, Minister Ts’olo provided his recommendation that the
Cabinet approves the proposal. The relevant excerpt from the memorandum

reads as follows:

“I recommend that Cabinet approve:

The € 100 million (M1.5 billion) low interest loan project funded by
the German Government for Energy Efficiency and Employment
Creation in Lesotho.

The Honourable Ministers of Finance; of public service; of local
government and chieftainship Affairs; of Energy; of Public Works
and Transport; and of Development Planning have been consulted
and they concur.

Cabinet is invited to advise in accordance with paragraph 1 above.”

Though the memorandum reflects six Ministers as having been consulted and
concurring, this is not accurate. Concurrence by Cabinet Ministers is typically
provided in writing. In this case, there were no written concurrences in respect
of this memorandum and the relevant concurrences were not sought and
obtained. The Ministers had not concurred to the memorandum as alleged. |,

in my capacity as Minister of Finance, certainly never concurred.
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At the Cabinet meeting on 12 June 2018, the memorandum proposed by
Minister Ts’olo dated 6 June was withdrawn. It was withdrawn because it was
presented by Minister Ts’olo and not the Minister of Energy and Meteorology,
the relevant ministers did not concur with it and had not gone through the

necessary procedures. The document verifying this is attached as "FA21",

In the light of the above, as of 12 June 2018, it is clear that Cabinet had not
approved the proposal for this project. After that, no other formal

recommendation was put to Cabinet regarding the approval of this project.

On 28 June 2018, Kfw-Ipex Bank issued another written intent to finance the
project. The validity period of that letter would expire on 30 September 2018,

A copy of the letter from Kiw-Ipex Bank is attached as “FA22".

On 1 August 2018, Minister Ts'olo wrote to Mr Frazer informing him that the
Lesotho Government agreed and committed itself to proceed with the project.

A copy of the letter from Minister Ts’olo is attached as “FA23".

The unlawful “Supply Agreement’ concluded on 24 September 2018
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Notwithstanding the fact that there was no Cabinet approval for the project,
Minister Ts’olo, of his own accord and without any authority, signed the

Supply Agreement on 24 September 2018,

Ms Ntobaki, Minister Ts’olo’s secretary, appears to have withessed Minister

Ts’olo’s signature after it was signed and Mr Matla, the personal aid to the
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then-Prime Minister, also withessed Minister Ts’olo’s sighature after it was

signed.

The Supply Agreement is not a typical "supply agreement’. It does not involve
the mere provision of products and services in exchange for a fee. It purports
to bind the Kingdom to far greater obligations, which would clearly require the
extensive involvement of the Minister of Finance and Cabinet’'s consent or
approval. | explain the nature of the Supply Agreement in more detail later in

this affidavit.

Minister Ts’olo was not authorised to sign the Supply Agreement on behalf of
the Kingdom. His decision to do so and the Supply Agreement are unlawful
and invalid and stand to be set aside for the reasons | set out later in this

affidavit.

As far as the investigations have been able to determine, at the time the
Supply Agreement was signed, no official in the Lesotho Government except
for Minister Ts'olo and possibly his secretary had any knowledge of the supply
agreement or that it had been signed. Though Mr Matla also witnessed the
signature of the document, he has informed the DCEO that he did not know
what it was he was signing. He was simply called into the office to witness

Minister Ts’olo’s signature.

It is also not clear to me how Mr Frazer could believe that signing this
agreement on 24 September 2018 would be lawful. His interactions with me,

as Minister of Finance, up until April 2018, had not led to anything final on the
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financing side of the deal. The email correspondence confirming that
Mr Frazer was alive to the fact that Cabinet had withdrawn the Cabinet

memorandum is attached as “FA24” and “FA25".

Moreover, on 10 December 2018, nearly three months after the date of the
sighing of the Supply Agreement, Minister Ts'olo addressed a letter to
Mr Frazer. This letter requested further time so that other government
stakeholders could be engaged. The letter does not refer to the

Supply Agreement. It states as follows:

“On behalf of the Government of the Kingdom of Lesotho, | would
fike to reassure you that we are still committed to pursuing the
Energy Efficiency Project as per our previous correspondence.
Please note that due to fack of fime concerning other stakeholders,
! wish to request your indulgence that the Government of Lesotho
requires additional time for other stakeholders to have a clear
understanding of the project in order fo engage in consultation with
the Government of the Federal Republic of Germany regarding the
finance offer.

I wish to apologise for the extended period of time in which jt has
taken so far and assure you it will not be much fonger for a final
decision to be made. This is a project of national importance that
will benefit hundreds of thousands of Basotho for decades to come
and would wish to commence as soon as a possible, once a
consensus has been reached.” (My emphasis)

A copy of the letter is attached as “FA26".

When investigators interviewed him, Minister Ts’olo said that he informed FSG
(Mr Frazer) that he did not have the authority to give final approval for the
project. Minister Ts’olo says he informed FSG that FSG’s proposal had to go
through a prbcess: the proposal had to be submitted to the Ministry of Energy
and Meteorology, which would submit the proposal to the Ministry of Planning.

The Ministry of Planning would have to convene a Public Sector Investment




64

65

2000029

Committee to appraise the project proposal. After that, the proposal would
have to be considered by the Minister of Finance for viability assessment and
bankability. Finally, the proposal would be submitted to Cabinet for approval
and then sent back to the Ministry of Energy and Meteorology for

implementation.

If this is true, then it means that Minister Ts’olo and FSG were aware of the
process that had to be undertaken before any agreement could be concluded
to bind the Kingdom. However, as | explain below, it appears that
Minister Ts’olo and FSG nonetheless purported to conclude the MOU and the
Supply Agreement without the necessary processes being followed while

knowing this to be the case.

It is clear from the above that the relevant government épprovals had not been
obtained. In these circumstances, it is inconceiﬁable that Minister Ts’olo and
Mr Frazer could have signed the Supply Agreement in the genuine belief that
it would result in a lawful agreement in pursuit of a project proposal that
Cabinet had not approved. This is especially so considering that, as far back
as November 2017, |, acting as the Minister of Finance, indicated to Mr Frazer
that a project proposal of this magnitude required careful consideration of the

Lesotho Government and that due process was imperative.
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The interactions with FSG after the unlawiul Supply Agreement was

purportedly concluded

66 | had further interactions with FSG after the Supply Agreement was
purportedly concluded (though | was not aware that it had purportedly been

concluded).

67 On 4 September 2018, Mr Frazer had emailed me expressing his desire to
work with the Prime Minister to influence Cabinet to issue a policy clearance.

The email is attached as annexure “FA27".

68 On 20 October 2018, | replied to Mr Frazer's email, reiterating that the project
ought to be initiated and owned by the Ministry of Energy and Meteorology
and that it ought to have Cabinet clearance. The email is attached as annexure

“FA28".

69 On 2 November 2018, Mr Frazer's partner at FSG, Mr Fintelmann, emailed me
informing me that a “supply contract’ had been concluded. The email is

attached as annexure “FA29”. His email reads, in relevant part, as follows:

“Frazer Solar has been working with the government of Lesotho on
an Energy Efficiency Project for about a year. in the process,
intensive discussions were held with afl ministries and stakeholders
concerned. The cooperation has been fruitful so far and led g an
agreement on what will be implemented. This agreement was
concluded in the form of a supply contract between the Government
of Lesotho and FSG. It is fully in line with the goal of renewing the
energy system of Lesotho already adopted by the government in
2015,

For the implementation of the project, there is currently a lack of
funding, which Germany has offered, but now has fo be
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implemented. Unfortunately it does nof seen fo me that there is any
progress at this time, so [ am wriling to you today.” (My emphasis)

70 Though Mr Fintelmann's email said that a “supply contract" had been
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“concluded’ between FSG and the Government of Lesotho, | did not believe
that this could be so or that any contract to which Mr Fintelmann referred could
be lawful, valid and binding on the Kingdom. The legal requirements for the
Kingdom to enter into the Supply Agreement were simply not met. For that
reason, | did not consider it possible that a binding agreement had been

concluded on behalf of the Kingdom with FSG.

| emphasise that no official in the Kingdom’s Government (including, most
nofably, Minister Ts'clo) ever informed me of the existence of the

Supply Agreement.

On 28 November 2018, Mr Fintelmann emailed a follow up to his 2 November

2018 email. The email is attached as “FA30".

On the same day, | replied that such a project would have to be financed by
the resources of the Kingdom, even if these are to be borrowed. This means
that the project is subject to ordinary rules of government investment, including
that the project would have to be initiated by the relevant Minister — in this
case, the Minister of Energy and Meteorology. The email is attached as

“FA31”. Mr Fintelmann replied on the same date. | attach a copy as FA31.1.

Until the proper processes had been followed, | understood that the proposed

project remained just that — a “proposed project” — and could not lawfully be
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implemented. That was the tenor of my communication to Mr Fintelmann on

28 November 2018,

The alleged breach and termination of the Supply Agreement
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FSG did not provide any products or services to the Kingdom in terms of the

Supply Agreement.

However, on 11 March 2019, FSG’s legal representative, Peterson Hertog,
addressed a letter of demand to the Office of the Prime Minister, which was at
the time occupied by the former Prime Minister, Motsoahae Thomas Thabane.
The letter of demand alleged that the Lesotho Government had breached
various terms of the Supply Agreement and demanded that it remedy the
breach within 30 days of receipt of such notice. The letter further advised that
if this 30-day notice period was unreasonable, the Lesotho Government would
have 60 days to remedy the breach failing which FSG would refer the dispute

fo arbitrafion. This letter is attached as “FA32".

On 11 July 2019, FSG's legal representatives, Peterson Hertog, sent a further
letter to the Office of the Prime Minister. This letter recorded that no response
had been received in relation to the earlier demands. It raised further issues
relating to information in the public domain regarding a potential solar project

by Chinese investors in Lesotho. This letter is attached as “FA33".
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On 29 July 2019, FSG terminated the Supply Agreement and indicaied that it
intended to exercise its right fo resolve the dispute by way of arbitration. This

letter is aftached as annexure “FA34”.

All three of these letters were addressed to the office of the Prime Minister,
and the following individuals were copied: Government Secretary
(Moahloli Mphaka), Minister Ts’olo (the Minister in the Office of the former

Prime Minister) and his secretary, Ms Niobaki.

None of the documents referred to above was sent {o or received by the Office
of the Attorney-General. The Kingdom only discovered them in a preliminary

investigation conducted by the Office of the Attorney-General.

The law requires that any litigation process against the Kingdom be served on

the Office of the Attorney-General, which FSG never did.

The former Acting Attorney-General’s recent preliminary investigation reveals
that it appears none of these individuals took any action in relation to the letters
of demand and termination. In fact, the Supply Agreement and relevant letters
were not brought to the attention of the most critical officials in the Lesotho
Government -~ most crucially, the Attorney-General, the official who is

statutorily responsible for dealing with litigation against the Kingdom.

Despite the purported termination of the Supply Agreement and having not
delivered under the purported Supply Agreement, FSG claimed damages from

the Kingdom under the Supply Agreement. Therefore, the Kingdom must
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review and set aside the decision o appoint FSG as a supplier on the terms
set out in the Supply Agreement and the Supply Agreement. If the decision
and the Supply Agreement are not reviewed and set aside, the Kingdom may

be said to have obligations that purportedily accrued and which FSG claims

the Kingdom breached.
The arbitration proceedings between the Kingdom and FSG in South Africa

84 On 30 July 2019, FSG instituted arbitration proceedings by way of a notice of

arbitration. The noiice 'of arbitration has the following unusual features: -
84.1 It describes the respondent as follows:

& The Respendont &

Tne Kingaen of Lescthn, whose contact gatadly e
ho fngdorm &f La

The Ofice of the Prime Minister
Govarmment Office Complax
Phase 1 Qhebosheaneng
plaseru 100

Kingdom of Lesotiv
Posial address:
80 Box 527

Masery 100
Lesotho

84.2 This description of the Kingdom of Lesotho as the respondent
corresponds with the definition of the Kingdom of Lesotho contained

in clause 1.1.13 of the unlawful Supply Agreement.
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It appears that FSG may have purported to effect service on the

Office of the Prime Minister at the address set out above.

It appears from the arbitrator's award that a series of notices and
letters were served on the office of the Prime Minister and that
confirmations of receipt by that office were provided (arbitrator's
award paragraphs 15 to 21). 1 have not been able to confirm the

correctness of these findings.

But even if the notices were served on the office of the Prime
Minister, it is a requirement of law in the Kingdom that such
proceedings should have been served on the Office of the Attorney-

General, not the Prime Minister.

84.5.1 In terms of section 3 of the Office of the Attorney-General
Act 6 of 1994 (as amended), “the Atformey-General shalf
represent the Government of Lesotho in all legal

proceedings in which the Government is a party.”

84.5.2 In terms of section 3 of the Government Proceedings and
Contracts Act, 1965, in actions against the government, the
Principal lLegal Adviser (the Attorney-General) is the

nominal defendant or respondent.

84.5.3 In terms of Rule 4(1)(h) of the Rules of the Lesotho High
Court, service of process is effected “Where the
Government of Lesotho or any Minister of the Government

is to be served, by delivering a copy of the process to the
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Solicifor General’. The reference to the “Solicitor General’

now means the Atiorney-General.

84.6 The purpose of the requirement that legal process be served on and
conducted through the Office of the Attorney-General is to ensure
that litigation is responded to by the government department

responsible for doing so.

As a result of the failure to cite or serve on the office of the Attorney-General
as required by statute, the only individuals who received the notice are the
same ones who failed to inform any other government official of the sighature
of the Supply Agreement, the letters of demand and termination letter. These
individuals are Mr Mphaka (the Government Secretary then), Ms Lebusa
(Mr Mphaka’s secretary), Minister Ts'olo (the Minister in the Office of the Prime
Minister) and Ms Masentle Ntobaki (Minister Ts'olo’s secretary). It appears that
these individuals did not inform anyone else in the Lesotho Government of the
arbitration notice. To the best of my knowledge and from the investigations

conducted, they specifically did not inform the Attorney-General’s office.

It also appears from the correspondence and the arbitration award that the
Lesotho Government has recently discovered that Minister Ts’olo was directly
engaged in relation to the arbitration proceedings. He appears to have
informed all participants in the arbitration that the Lesotho Government would
not be attending the pre-arbitration meeting that took place in early

September 2019. This was despite the fact that he had not brought the




87

88

89

90

arbitration notice to the attention of any member of the Lesotho Government

and had no authority to conduct the litigation on behalf of the Kingdom.

The pre-arbitration minutes record the following in relation to the “parficipation

of the respondent” (the Lesotho Government):

3. Parficipation of the Respondent

The arbifrator nofed that, with the consent of the claimant, he
made contact with a serving member of the executive (cabinet)
of the respondent, Minister Ts’olo, fo enquire whether the
respondent would be appearing at the preliminary meeting. The
arbifrator explained that he spoke with Minister Ts'olo who said
that the respondent would not be participating in the preliminary
meeting. The arbitrator recorded that he indicated to Minister
Ts’olo that the preliminary meeting would be proceeding at the
schedule time and invited the respondent to participate.”

The pre-arbifration minutes and the covering email dated 17 September 2019

is attached as “FA35".

It appears that Ms Ntobaki and Minister Ts'olo were the oniy ones who were
copied in all of the pre-arbitration correspondence. It is simply inconceivable
that FSG and its legal representatives could have believed that it was
permissible to bypass the Office of the Attorney-General to conduct the

arbitration in this way.

When the statement of claim was filed, and the Kingdom was required to put
up a defence in the arbitration, no statement of defence was filed. A letter from
FSG’s legal representative to the arbitrator, Mr Vincent Maleka SC, records

the following;

“We nofe that the Respondent in the above-referenced matter has
not filed its statement of defence in accordance with Annex A of
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Procedural Order No. 1 dated 16 September 2019. Accordingly,
pursuant to ftems 3 and 4 of Annex A of the Procedural Order No.
1, a preliminary procedural call is fo be held on 25 November 2019
and the hearing to be held on 2 December 2019 (and if necessary,
3 December 2019)

As anticipated in Procedural Order No. 1, we are writing to confirm
the Preliminary Procedural Call scheduled to take place on Monday
25, November.”

This letter, dated 22 November 2019, is attached as “FA36".

After that, on 25 November 2019, a procedural call was held. The arbitrator

requested FSG to provide documents evidencing that the Lesotho

- Government was served correctly. FSG, through-its legal representatives,

responded to the arbitrator on the same day. The letter confirms that service
was effected correctly and attaches the following documents for the arbitrator's

records:

“Emails dated 7 October 2019 filing the statement of claim, with
representatives of the respondent;

o [efter dated 9 October 2019 serving the statement of claim
on the respondent with acknowledgement of receipt dated
14 Ocftober 2019;

e Email dated 22 November 2019 regarding the procedural

call with representatives of the respondent in copy;

o Letlter daled 22 November 2019 regarding the procedural
call and confirmation of hard copy service of the same on the
respondent dated 25 November 2019.”

This letter of 25 November 2019, as well as the email dated 7 October 2019
and the emails dated 22 November 2019, referred to in this letter, are attached
as "‘FA37.1°, “FA37.2" and “FA37.3". | have not been able to locate the letter

dated 9 October 2019.
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Again, none of these documents was copied to or served on the Office of the
Attorney-General, the only office with the legal power to represent the

Kingdom in legal proceedings.

It appears from the email dated 7 October 2019 and one of the emails dated
22 November 2019 that Ms Ntobaki and Minister Ts'olo were the relevant

persons from the Kingdom who received the correspondence.

In relation fo the second email of 22 November 2019, the Office of the Prime

Minister was copied.

96.1 | reiterate that the Office of the Prime Minister is the office where
Minister Ts’olo and Ms Ntobaki were employed. These are also the
same two individuals who were continually copied in the pre-
arbitration correspondence and the same two individuals who did not
communicate the fact of the agreement, the breach, the termination
letter and the arbitration proceedings to any other individuals within

the Kingdom.
96.2 The Office of the Prime Minister consists of five office units, namely:
96.2.1 the office of the Prime Minister himself;
96.2.2 the office of the Government Secretary;
96.2.3 the office of the Minister to the Prime Minister:
96.2.4 the office of the Principal Secretary of Administration; and

96.2.5 the office of the Principal Secretary for Economic Affairs.
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96.3 Therefore, not every document received in the general office of the
Prime Minister goes directly to his office unit or comes to the Prime
Minister’s personal attention. A document might be processed by the

other office units or incorrectly delivered to a different office unit.

Since the arbitrator was satisfied that the Kingdom was properly served, the
arbitration hearing took place on 2 December 2019 in the absence of the
Kingdom. Had the Kingdom been made aware of arbitration proceedings

through service on the Office of the Attorney-General, it would certainly have

‘defended the claim, including by challenging the validity of the Supply

Agreement purporting to confer jurisdiction on the arbitrator.

The arbitrator and FSG did not seek to establish the cause for the Kingdom’s

failure to participate in the arbitration proceedings. Instead, the arbitrator only

considered that it was sufficient that there was purported service of the notice

of arbitration seemingly in accordance with a purported written Supply
Agreement which was not unlawfully concluded. The arbitrator and FSG did
not consider that it was necessary for any further action to be taken, despite

the claim against the Kingdom being for €100 million (M1.7 billion).

On 28 January 2020, the arbitrator made the following award:

99.1 The respondent is directed to pay the claimant liquidated damages

in the sum of €50 million (M880 million);

99.2 The respondent is ordered to pay pre-award interest on the ahove

sum of €50 million (M880 million) in the amount of €754 273;
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99.3 The respondent is ordered to pay the post-interest award in the sum
of €50 million (M880 million) calculated at 1.7% per annum from the

date of the award to date of payment, and payable in the Euro

currency;
99.4 The respondent is ordered to pay the costs of the arbitration; and
99.5 The respondent shall pay the arbitrator's fees in accordance with the

final invoice submitted by the arbitrator to the claimant's legal

representatives.

The arbitrator found that the Kingdom was provided with sufficient notice and
sufficiently served. He relied on notice to and service on the Office of the Prime
Minister. However, service and citation ‘of the Attorney-General were
requirements of the law; and the individuals who received the notice of
arbitration and statement of claim did not bring them to the attention of any

other official in the Kingdom.

The arbitration proceedings were accordingly conducted in the absence of the
Kingdom. If the relevant letters of demand and notices of arbitration had not
been concealed, and the arbitration proceedings had come to the attention of
the relevant officials, and in particular the Attorney-General, this would never
have been allowed to happen. The Kingdom would most certainly have
opposed the arbitration. It would have sought to persuade the arbitrator that
there was no submission to arbitration and accordingly that the arbitrator
lacked jurisdiction. It would immediately have sought to review and set aside

the purported Supply Agreement in the Lesotho High Court.




102 However, because the letters of demand and notice of arbitration were not
served on the Attorney-General as required by law and also concealed from
the Kingdom, the arbitration occurred in the Kingdom'’s absence, and an order

was granted effectively by default.

103 In the answering affidavit in the Rule 45A application in the High Court of South
Africa, FSG annexes a document purporting to demonstrate that the arbitration
award was hand-delivered to the former Prime Minister on 31 January 2020. |
attach a copy of the first page of such document as “FA38". As | have
explained above, from the Kingdom’s investigations, it appears that the
document did not reach the former Prime Minster. For some reason, it appears
to have been delivered to Ms Ntobaki, who was at that time working as the
secretrary to the Ministry of Mining (and who signed for it); and Ms Mapetla,
who was the secretary to the Government Secretary. They both informed
investigators that they filed the docurment away and did not provide it to the

Aftorney-General's office.

104 Due to the concealment of the award, neither the former Prime Minister nor
the former Attorney-General knew about the award. | first became aware of its
existence on 18 May 2021, and the then previously Acting Attorney-General

("Advocate Morojele”) first became aware of it on the same day.

Application to have the arbitration award made an order of court

105 On 14 October 2020, the High Court of South Africa granted FSG leave to

institute motion proceedings against the Kingdom and to do so by way of
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edictal citation. The motion proceedings related to FSG’s application to have

the arbitration award declared an order of court.

FSG was successful, and the edictal citation order was granted. FSG then
complied with the requirements of edictal citation. A copy of the order for

edictal citation is atiached as “FA39".

[ am aware that there are several documents that appear to indicate that the
process was served on the South African High Commission in Lesotho in

accordance with the order for edictal citation by this Court.

The Kingdom has conducted extensive investigations to attempt to determine
how this process did not come {o its attention if it was served in accordance

with the court order.

The Ministry of Foreign Affairs did receivé the notice of motion and founding
affidavit in the application to make the arbitration award an order of coutrt. All
court papers received by the Ministry of Foreign Affairs by 8 December 2020
were contained in a dossier. The dossier was forwarded to the Office of the
Attorney-General after 8 December 2020 but never reached the Attorney-

General.

In the time available, the best that we can say based on these investigations
is that it appears that the process was intercepted and concealed in one way

or another. The DCEO is conducting its investigation but has confirmed that
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the information at their disposal points in the direction of a deliberate

concealment of this process.

As a result, and again in the absence of the Kingdom, the High Court of South
Africa made the arbitration award an order of court on 29 April 2021, | attach

a copy of the order as “FA40".

Advocate Morojele, the acting Attorney-General at the time, as the person
required to represent the Kingdom in such proceedings, was not aware of the
application or the hearing. As a result, she did not attend the proceedings or

instruct legal representatives to do so on the Kingdom’s behalf.

Writs of execution and notices of attachment were issued pursuant to the order
of the High Court of South Africa against the Kingdom’s assets in various
jurisdictions, including South Africa, the United Kingdom, the United States of

America and Maurifius.

113.1 A writ of execution in respect of monies due to the Kingdom by the
Trans-Caledon Tunne! Authority SOC Limited, dated 11 May 2021 and

attached as “FA41";

113.2 A notice of attachment served on the Trans-Caledon Tunnel Authority

SOC Limited dated 17 May 2021 and attached as “FA42";

113.3 A writ of execution dated 17 May 2021 in respect of monies due to the

Kingdom by Eskom Holdings SOC and attached as “FA43",
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113.4 A notice of attachment served on Eskom Holdings SOC Limited dated

21 May 2021 and attached as “FA44”; and

113.5 A notice of attachment served on the Attorney-General of LLesotho on

8 June 2021 and attached as “FA45".
The former acting Attorney-General’s investigation

114 On 18 May 2021, the existence of the court order came to my attention through

media reports.
115 On 18 May 2021, | instructed Advocate Morojele to investigate the matter.

116 On 19 May 2021, Advocate Morojele, the former acting Attorney-General, set
up a team comprising legal officers from various Ministries to assist with the
investigation and search for information and documents in their respective

offices.

117 The Ministry of Foreign Affairs. gave a bundle of documents to the investigating
team relating to FSG’s proposed project which had been received through
diplomatic channels. The legal documents were the edictal citation with its
attachments comprising the arbitration proceedings, the arbitration award. The
bundle of documents that the Ministry of Foreign Affairs later gave to the
investigating team comprised copies of the documents that had previously
been forwarded (and, it appears, concealed). The Ministry of Foreign Affairs

keeps copies of documents for its own records as a matter of good practice.
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118 The team reviewed the documents and used them to identify key individuals

119

that appeared to have knowledge of the matter. The following individuals were

identified and interviewed by the investigating team:

118.1 Mr Moahloli Mphaka was the Government Secretary from September
2017 and August 2020. He currently holds the post of Government
Advisor to the Ministry of Water in the Lesotho Highlands

Developments Authority.

118.2 Ms Phuthi Lebusa, who was employed as secretary to the Government
- Secretary (Mr Mphaka) from 30 April 2012 -to 27 July 2020. She is

currently employed as the secretary in the National Assembly.

118.3 The third respondent, the Minister in the Office of the Prime Minister,
was Minister Ts’olo from June 2017 to September 2020. Minister Ts’olo
was then moved to the position of Minister of Mining from October 2019
to June 2020. Minister fé'oio is no Ionéer a member of the Cabinet. He

ceased to be a Minister on 20 June 2020.

118.4 Ms Niobaki was Minister Ts'olo’s secretary in the Office of the Prime
Minister from April 2012 to July 2020. She now holds the position of

secretary to the Economic Advisor to the Prime Minister.

Following the investigation and interviews with each of these individuals,
Advocate Morojele, the -Acting Attorney-General, and a team of advisers
concluded that some or all of these individuals from the offices of the
Government Secretary and the Offices of the Prime Minister deliberately

withheld critical information from me and the applicant. These individuals
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advanced contradictory explanations as to why the arbiiration notice, the
arbitration award and the court order were merely filed away and not brought

to the attention of the applicant.

120 Their explanations were as follows;

120.1 Mr Mphaka said that he did receive the arbitration notice on
30 July 2019, but he asked his secretary to file it away because he did
not believe anything further was required from his office. He
recoghised that the prevailing practice is that the legal process must
be served on the applicant's office and assumed that the applicant was
already dealing with the matter. He applied this same thinking in

reiation to each of the documents and court notices that he received.

120.2 MSA Lebusa said that she received the notice of arbitration and
subsequent documentation. However, her understanding was that the
documents were being sent to me because she noted the date stamp
of the Office of the Prime Minister and Ms Ntobaki’'s signature. When
she brought the notice of arbitration to Mr Mphaka's attention, he
instructed her to file the document away because it was seemingly
already received by the Office of the Prime Minister. She received

further documents but followed the same course and filed them away.

120.3 Minister Ts’olo said that he did not sign the Supply Agreement. He
conceded that the signature on the Supply Agreement appeared to be
his, but he said that it must have been a copy and paste. He said that

he suspects fraud perpetrated by his secretary and Mr Frazer. Minister
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Ts’olo stated that none of the arbitration or court documents was
brought fo his attention. His emails were managed by his secretary,

who would print emails and bring them to him.

120.4 Ms Ntobaki said that Minister Ts’olo called her into his office fo withess
an agreement that was already sighed. However, Mr Frazer told her
that the agreement was not binding and that it was merely a document
aimed at facilitating the extension of the finance offer. In relation to the
notice of arbitration and subsequent legal documents, she said that
she did. receive the notice of arbitration. On the instruction of Minister
Ts'olo, she contacted Mr Frazer, who underplayed the document and
told her it was nothing more than a document calling on the Lesotho
Government to facilitate the implementation of the project/agreement.

- She says that she re!ayed‘this information to Minister Ts'olo showed it
to him, and he then told her to file the notice away. Minister Ts'olo
reacted the same way when furthér documents were served, so she

also filed them away.
120.5 Both Ms Ntobaki's and Minister Ts'olo’s versions appear improbable

and require further investigation.

121 The former acting Attorney-General's confirmatory affidavit (Advocate

Morojele) will be filed together with this affidavit.
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The criminal investigation by the DCEO

122 During her investigations, Advocate Morojele reported the matter to the DCEO.

123

The DCEO is a statutory authority to prevent and investigate acts of corruption
and economic offences; it is established by the Prevention of Corruption and

Economic Offences Act 5 of 1999.

The DCEO started criminal investigations in relation to this matter, which thus
far have confirmed the suspicions of the former acting Attorney-General and
her investigating team. In this regard, | draw this Court’s attention to a letter
from the Director-General addressed to Advocate Morojele regarding this

investigation. The letter, which is attached as “FA46”, states the following:

“INVESTIGATION INTO ALLEGED CORRUPTION AND FRAUD
INTO THE AWARD OF CONTRACT AND CONCEALMENT OF
ARBITRATION INFORMATION: DCEO R.C.U.1140/05/21

! refer fo .the above matter and our previous communication
regarding the update on the above mentioned investigation, which
you and the Right Honourable the Prime Minister reported in May
2021.

1. This matter was reported by yourself, alleging that inter alia that
the supply agreement was done corruptly and in contravention
of the laws of the Kingdom. Further that the arbifration
documents issued against the Government of Lesotho were
deliberately withheld from the Prime Minister and/or the office
of the Attorney General. The whole purpose, allegedly by
some public servants acting in concert with Mr Robert Frazer
being first to deny the Atforney General and/or the Attorney
General information regarding that corrupt agreement,
secondly so that default judgement may be enfered against
Government thereby causing Govemnment financial loss.

2. Ourinvestigations have thus far revealed a series of frauds on
the whole process of signing the contract as it is allegedly
signed by people with no authority fo sign and witness the
conftract, and investigations are proceeding on this part. On the
alleged concealment of the arbitration papers, both the
Attorney General and the Right Honourable the Prime Minister
claim they were neither served nor informed of the papers
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despite being the only authorities empowered to deal with such.
Our investigations further reveal that following receipt of the
dossier by the Lesotho Foreign Affairs on the 8th December
2020, which duly forwarded fto other offices, there seems fo
have been some interception and concealment of the presence
of same. From the events and facls gathered thus far, we
strongly have reason fo believe that the Nolice of Arbitration
and subsequent Arbitration processes, the Court Order and the
Set Down received on the 20th April 2021, were intercepted
and concealed. All these were done deliberately, further
investigations are ongoing.

3. Qur preliminary information has let us to identifiable individuals
whom, | need not disclose to preserve and avoid compromise
fo our confinuing investigations, buf what is evident is that the
whole enferprise was fraudulent aimed at prejudicing the
Government.

4. We have not as yet made any arrests or put anyone before the
Magistrate's Court. What | can confirm fo you is that there is a
clear case of corruptfion and fraud perpetrated against the
Government by some Government officials working in
collaboration with other individuals from abroad.”

124 The position in relation to the various documents and processes at issue in

this matter is as follows:

124.1 Al the arbitration documents were concealed from the Office of the

Attorney-General and the Prime Minister.

124.2 The Ministry of Foreign Affairs did receive the notice of motion and
founding affidavit in the application to make the arbitration award an
order of court. All court papers received by the Ministry of Foreign
Affairs by 8 December 2020 were contained in a dossier. The dossier
was forwarded to the Attorney-General after 8 December 2020.
According to the DCEOQO's letter quoted above, it appears that in the
process of it reaching the Attorney-General, it was intercepted and

concealed.




124.3 In respect of the two documents received after that date, being the
notice of set down and court order, it appears from the invesiigation
that these were also intercepted and concealed. The Caselines
invitation that | received on 21 March 2021 was forwarded to the
Government Secretary, who printed and caused it to be sent to the
Chief Legal Officer of the Cabinet Office because the Attorney-
General’s office was vacant at the time. The Chief Legal Officer says

that he did not receive it.

125 - The facts set out above give rise to a reasonable belief that the signature of
the Supply Agreement and the concealment of the legal process that led to
the arbitration award and judgment against the Kingdom were part of a corrupt

scheme.
Aitachment of Lesotho’s Government’s assets

126 FSG has started executing on the Lesotho Government's assets in
South Africa and has applied to further jurisdictions to have the arbiiration

award made an order of court in those jurisdictions.

127 The Kingdom has taken steps to suspend the execution of the relevant writs
of execution in the High Court of South Africa and in the other jurisdictions.
Full details can be provided if necessary, but | am advised that they are not

relevant to this application.
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The ongoing litigation between the Kingdom and FSG in South Africa

128 On 18 June 2021, the Kingdom launched an application fo stay the execution
or enforcement of the writs of execution and notices of attachment in
South Africa, pending, amongst other things, the determination of this judicial
review application and an application for the rescission of the arbitration

award. A copy of the notice of motion is attached as “FA4T".

129 FSG has opposed the application. The application will be heard between 10

and 12 Noveinber 2021.

130 The Kingdom is in the process of preparing an application to rescind the

arbitration award.

THE IMPACT OF ENFORCING THE SUPPLY AGREEMENT

131 The obligations the Kingdom purportedly incurred as a result of the unlawful
Supply Agreement have resulted in the arbitration award granted on
28 January 2020, without the Kingdom defending the claim. The execution of
the arbitration award of €50 million (M855 510 800) would have catastrophic

consequences for the Kingdom.

132 To demonstrate the extent of the crippling consequences, | asked
Dr Emmanuel Maluke Letete (“Dr Letete”), who is my Economic Advisor, to

conduct an analysis of the economic impact of payment of the judgment debf




s,

-~ POROHS I

upon the Kingdom. Dr Letete’s confirmatory affidavit in which he confirms the

analysis below is attached.

133 In doing so, Dr Letete drew data from—

133.1

the 2020/21 fiscal year mid-term budget review presented to the

Lesotho Parliament on 17 February 2021; and

133.2 the International Monetary Fund's recent debt sustainability

assessment of Lesotho.

134 As is confirmed by this analysis:

134.1

134.2

134.3

The Covid-19 pandemic has exacerbated the poor condition of the
Kingdom’'s economy. During the 2020/21 fiscal year, government
revenues declined while expenditures remained constant. This has
resulted in a budget deficit of approximately €60.3 million, representing

3% of the Kingdom’s GDP.

From this, it is clear that the Kingdom’s indebtedness of €50 million to
FSG as a result of the unlawful Supply Agreement constitutes an
amount that is almost as much of the amount of the entire country’s

current budget deficit.

As a result, if the Kingdom is compelled fo pay the indebtedness of
€50 million awarded to FSG as a result of the unlawful supply

agreement, the immediate and instant consequence will be to almost
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double the Kingdom’s current budget deficit, pushing it to close to 6%

of its GDP.

135 The size of the indebtedness of €50 million arbitration award founding upon

136

137

an unlawful Supply Agreement is staggering in the context of the Kingdom’s

economy.

135.1 For example, the Kingdom received a loan from the IMF in the USD
equivalent of €40.3 million as an emergency support loan to reduce the
fiscal effects of the pandemic. Allowing the Kingdom fo comply with
the obligations that arcse from the unlawful Supply Agreement by
paying the damages awarded to FSG would more than wipe out the

benefits of this emergency support loan.

135.2 The €50 million arbitration award exceeds the combined amount of the
IMF and European Union loans used to finance the Kingdom's 2020/21

budget deficit.

The obvious consequence is that the government cannot cover its budgetary
deficit if the Kingdom is obliged to pay damages directly from the conclusion

of the unlawful Supply Agreement.

In addition, a failure to set aside the unlawful Supply Agreement and permitting
the Kingdom to pay damages that are a direct result of the conclusion of the
unlawful Supply Agreement will have a severe impact on food security, health

and education in the Kingdom. In terms of the Kingdom’s 2020/21 budget, the
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Kingdom can only cover a small fraction of its required capital expenses for

food security, health and education. For example:

137.1 The Kingdom budgeted about €24 million for food security capital

expenses and can only cover €1.7 million (7%) of this amount.

137.2 For capital expenses related to health infrastructure in 2021, the
Kingdom budgeted €33.1 million, of which only €5.6 million can be

covered directly.

137.3 The Kingdom's budget for education-related capital expenses amounts
to €13.2 million, of which the Kingdom will only cover abouf €2.9 million

(22%).

137.4 The Kingdom is heavily dependent on donor grants and loans to cover
the balance of respective capital budgets for food security, health and

education.

137.5 In a further example illustrating the scale of the impact of the judgment
debt on the Kingdom’s economy, the Kingdom is currently constructing
the Maseru District Hospital, a modern hospital facility to provide much
needed improved health services. The total cost of this construction,
which will be completed in 2023, is the equivalent of €50 million,
equivalent to the judgment debt to be covered by a grant from the

government of the People’s Republic of China.

138 In total, the Kingdom can only afford to cover €10.2 million (14%) of its total

capital budget for food security, health infrastructure and school facilities. The
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€50 million arbitration award direcily founded in the unlawful Supply
Agreement is five times this amount and represents 71% of the total capital

budget for food, health and education in 2021.

As a result, execution on the €50 million arbitration award (which is essentially
an enforcement of the unlawful supply agreement) will result in further decline
in infrastructure and closure of schools and hospitals, limited funds to
purchase grains, vegetable seeds, feeds and fertilizer for farming. The
payment of the €50 million arbitration award is likely to result in food scarcity,

starvation and ultimately deaths of Basotho citizens.

The Kingdom has significant challenges addressing food insecurity within its
available resources. The estimated number of persons suffering from food
insecurity in the Kingdom was 679,430 in 2016/17; 306 660 in 2017/18;
308,980 in 2018/19; 508 110 in 2019/2020; 766,000 in 2020/21 and 470,00 in
2021/22. In confirmation of this, | attach, as “FA48", a slide from the Lesotho

Vulnerability Assessment Committee presentation dated July 2021.

[n addition, execution of the Kingdom’s indebtedness to FSG due to the
unlawful Supply Agreement will have an enormous impact on the Kingdom'’s

ability to borrow money.

1411 To finance its critical transport, health and education infrastructure
needs, the Kingdom typically needs to borrow funds from domestic or

international sources. Its debt sustainability analysis and credit risk
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assessment determine its ability to raise debt for such infrastructure

projects.

141.2 The indebtedness will be reported as the Kingdom’'s public debt
according to international public accounting standards, which will affect

the Kingdom’s ability to borrow.

141.3 The indebtedness to FSG will increase the country’s debt ratios above

approved thresholds of sustainability.

141.4 A standard metric used to assess a country’s debt sustainability and
credit risk is the rat.io of ‘its pubiic_and ﬁﬁbliciy guafanteed (PPG) debt
to its GDP. The recommended sustainable debt-to-GDP ratio
threshold for countries in the Southern Africa Development Community
is 60%. At the end of January 2021, the Kingdom’s fotal PPG debt
stood at the LSL equivalent of €1.2 billion, representing 58.1 % of ifs

GDP.

141.5 The €50 million judgment represents 2.2% of the Kingdom's GDP.
Hence, the enforcement of the Kingdom’s indebtedness to FSG wiill
push the country’s debt-to-GDP ratio over the 60% recommended
threshold, and the government may be deemed a high credit risk. This
will significantly reduce the country’s ability to borrow funds for or
guarantee needed infrastructure projects. The judgment debt wili
therefore undermine any efforts to address the developmental needs

of Lesotho.
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142 Permitting the enforcement of the indebtedness would bring governance in the

short-term in the Kingdom fo an immediate and grinding halt:

1421 If the Kingdom were to pay the entire claim, the Kingdom would
immediately be unable fo pay the salaries of all government
employees. These include employees performing services to the
public, such as teachers, police and health workers. It would also
dilute the Kingdom's capacity to procure needed health facilities fo

combat the current global pandemic.

142.2 Even as | depose to this affidavit, the Kingdom has inadequate finance
to cover its basic needs during the global pandemic. The Kingdom
needs an additional sum of about €240 million to cover its budget
deficit, pay salaries, purchase critical goods and services, and provide
security to the population. Enforcement of the debt raises the genuine
prospect that it will cause increased starvation, insecurity and death
because of a lack of available services that would have been covered
if the agreement is not declared unlawful and void ab inifio, and

therefore unenforceable.

142.3 The Kingdom also needs about €54 million to provide public assistance
during the pandemic to vulnerable groups such as children, the elderly,
disabled, those working in the informal sector and industrial workers
furloughed as a result of the global pandemic. The Government
substantially relies on financial assistance from external pariners to
fund this welfare programme. | shall shortly return to the impact of

execution on the Kingdom’s capacity to borrow in future.
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143 The basic reality is this: if the Kingdom is required to pay €50 million fo FSG,
it will have to find that €50 million somewhere — in an economy where
€50 million is not easily found, and in exchange for zero value from FSG. If the
Kingdom must find €50 million to pay FSG, that is €50 million that cannot be
spent on salaries, schools and hospitals. Extracting €50 million from the
Kingdom will severely affect its ability to meet its other pressing financial

needs.

144 The government’'s total revenues are already deficient to cover its expenses.
.- Therefore, the government resorts to dependence on donor grants and loans.
Since the government cannot cover a significant portion of the main expenses
from its total revenues, diverting any source of these insufficient revenues to

pay the judgment sum will ultimately result in widespread poverty, disease,

and hunger.

145 For example:

145.1 The 2021 annual budgetary expense for wages and salaries amounts
to M6.412 billion, the most significant expense in the government’s
annual budget. On average, this represents the sum of M533.3 million
per month. [f the government reallocates these funds to cover the
judgment debt, all salaries of government employees will not be paid
for one month and approximately 60% of all salaries for the next month

will be unpaid.

145.2 The 2021 total annual budgetary expense for subsidies to cover feeds

and fertilisers amount to M850,4 million. On average, this represents
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the sum of M70,9 million per month. If the government reallocates the
funds for this expense to cover the judgment debt, no subsidies will be

paid to cover the purchase of feeds and fertilisers.

146 The Kingdom has never budgeted or allocated any funds for the project
contemplated in the Supply Agreement. In terms of the Kingdom’s procedures
and policies for capital projects, funds are only committed for projects that
have been appraised and recommended by the Public Sector Investment
Committee, approved by Cabinet, and tabled in the National Assembly for the
appropriation of funds. | do not attach a copy of the Public Sector Investment
Manual to avoid burdening these papers, but one can be provided if

necessaty.

147 None of this ever occurred in relation to the project contemplated in the Supply
Agreement, and as a result, no funds were committed in the 2018/2019 budget
or in any subsequent budget. The 2018/19 budget speech confirms this. | do
not attach a copy in order to avoid burdening the papers unduly, but it is

publicly available, and a copy can be provided if required.

148 FSG contends that implementing the project would have saved the Kingdom
significantly more than it would have cost. These projected savings are

extremely unlikely to have been realised.

149 In light of the above far-reaching consequences, it would not be in the interests
of the Kingdom and the Basotho people to allow FSG to claim in terms of a

judgment that directly results from an unlawful Supply Agreement.
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FSG has done nothing to implement the Supply Agreement. As a result, the
effect of upholding the judgment debt would be to confer on FSG a
considerable windfall, at the expense of the citizens of Lesotho, in exchange
for no value. The Kingdom will accordingly suffer enormous irreparable harm

if this application is not upheld.

THE NATURE OF THE SUPPLY AGREEMENT

151

152

As | have said elsewhere in this affidavit, the Supply Agreement was not only
for the procurement of the products from FSG. The agreement also purports
to create a financial commitment by the Kingdom to a funder, KfW. The total
amount of the funds that would be borrowed and the terms for the repayment

of the loan are set out in the purported Supply Agreement.

The Supply Agreement is not typical. It does not involve the mere provision of
products and services in exchange for a fee. It purports to bind the Kingdom
to far greater obligations, which would clearly require the Minister of Finance's
extensive involvement and Cabinet's consent or approval. In this regard, the

following clauses of the Supply Agreement are relevant:

152.1 Clause 1.1.9 defines “the Finance Agreemeni(s)’ as ‘“lhe loan
agreement(s} concluded between the [Minisffy of Finance of Lesotho]
on behalf of Gol. and the Finance Providers, and annexed herelo as

annexure A”.

1562.2 Inclause 5.1.4, FSG is given sole discretion to decide on product mixes

and scheduled input costs for each site. The Government of Lesotho
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152.4

152.5

162.6

1562.7
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undertakes not to interfere with or delay the project's rollout by

imposing an approvals regime.

The quality of the products to be supplied under the agreement was to
be entirely within FSG's discretion as the Supply Agreement provides
that no single uniform standard could be applied to the producis

(clause 6.1).

The Supply Agreement is extraordinary in its approach to the price that

the Kingdom of L.esotho would pay to FSG. |t states that:

“GOL acknowledges that FSG is unable fo provide a pricelist for the
Products and/or Services as such Product price list is but a
component of the total installed cost of the Products and the
characteristics of each Site will vary greatly from one another.
Provided that the Evaluation Criteria, where required, are mel, GOL
irrevocably authorises FSG fo defermine the cost of instaliation,
Product mix, and the Setvices required per Site and to proceed with
the requisite production installation without being subject to a GOL
approvals process. FSG underiakes fo acl reasonably in this
regard.”
The consequence is that in terms of the Supply Agreement, the price
of the products to be supplied, far from being negotiated and
considered in advance of the conclusion of the agreement, was to be
a matter entirely within FSG’s discretion and to be determined by FSG

subject only to an undertaking that it act “reasonably”.

Clause 9.2 also gives FSG the unlimited power to adjust input costs in
respect of the project based on changes in all material prices,

exchange rates, inflation rates, etc.

As a result, the quality, quantity and price of the goods to be supplied

would be entirely in FSG's control, with the Kingdom having no

062




152.8

152.9

entitlement fo insist on any input on these three issues, either in

advance or during the performance of the contract.

In terms of clause 10, the entire project was to be zero-rated for VAT

purposes.

Clause 11 of the Supply Agreement binds the Kingdom to the following

obligations in relation to the Finance Agreement / Finance Partners:

152.9.1  The Lesotho Government shall be fully responsible for all
repayments of the loan funding provided by the Finance

Providers.

152.9.2  The Lesotho Government will on-lend the Project funds that
it receives from the Finance Providers to the various non-
governmental entities, civil servants, private sector
organisations, and individuals to whom the products will be
delivered, and services rendered by FSG in accordance
with the requirements of the Project. lrrespective of who
the Lesotho Government on-lends these funds to, the
Lesotho Government shall -nevertheless be solely
responsible for repaying the loan finance fto the

aforementioned Finance Providers.

152.9.3  The Lesotho Government shall be responsible for ensuring
that sufficient funds are set aside and at times available for
purposes of the loan repayments, and will ensure that the

project is included in the Ministry of Finance’s official




152.9.4

budget on government income and expendifure, this
notwithstanding the electricity savings that will accrue to the
Lesotha Government over fime. The supply agreement
accordingly purports to fetter the power of the Ministry of

Finance to determine the national budget.

The Lesotho Government undertakes that it will comply
with all the Finance Agreements covenants, including but
not limited to peremptory terms stipulating that the loan

must be a separate line item in the budget.

152.10 Clause 12 provides for the consideration payable for the products and

services in respect of the project as follows:

152:10.1

FSG will be compensated during the Term and Extended
Period, as the case may be, of the Project by way of direct
transfer of the loan funds from the Finance Providers via
the on-lending institution to FSG every six months on the

basis provided for in the Draw-down schedule, as follows:

(a)} On the commencement date — 30% of the Project Value,

being €30 million;

(b) On the first day of the 6th month after the commencement

date — 20% of the Project value, being €20 million;

(c) On the first day of the 12th month after the commencement

date — 20% of the Project value, being €20 million;
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(d) On the first day of the 18th month after the commencement

date — 20% of the Project value, being €20 million;

(e) On the first day of the 24t month after the commencement

date - 10% of the project value, being €10 million.

152.11 Clause 12.1 says that the loan funds procured from finance providers
would be paid directly, not to the Kingdom of Lesotho, but directly to

FSG on a six-monthly basis.

152.12 Clause 17.1.3 provides that the Lesotho Government warrants that “it
will have signed and bound itself to the terms of the Finance
Agreement before or contemporaneously with the execution by the

[.esotho Government of this Agreement”.

152.1‘3 In terms of clause 18 of the Supply Agreemént, FSG is afforded the
first opportunity to provide any renewable energy, energy efficiency or
electricity generation opportunities with the Government of Lesotho for
five years from the commencement date. It is extraordinary that any
such right could be granted without an open and competitive

procurement process.

152 .14 Clause 22 of the contract provides for extraordinarily punitive liquidated
damages in the event of termination. Clause 22.2.2 provides for a
payment of 50% of the remaining unpaid drawdown amount in respect

of the project as compensation to FSG in the event of termination.

153 This is no ordinary Supply Agreement for at least two reasons:
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153.1 In addition fo its supply obligations, it functions as a loan agreement,
which imposes full responsibility on the Kingdom to repay the loan
funding provided by the Finance Providers. The consideration for the

Supply Agreement is linked directly to the loan arrangement.

1563.2 It includes a purported consent to arbitration that is fundamentally at

odds with the Kingdom's sovereignty and independence.

154 The Kingdom never did conclude a finance agreement separately from the
Supply Agreement. This was known to Mr Frazer and Minister Ts'olo when the

Supply Agreement was purportedly signed.

155 During the applicant's ongoing investigation, the applicant has confirmed with
KfW-Ipex Bank that the finance agreement contemplated in the Supply
Agreement was not concluded. A copy of the confirmation that the finance
agreement was not concluded dated 27 July 2021 is attached as “FA49".
Nobody in the Lesotho Government confirmed receipt of a draft finance

agreement for consideration.

156 Despite knowing that the finance agreement had not been concluded, FSG
and Minister Ts'olo seemingly signed the Supply Agreement, which contained
significant financial commitments regarding the funding of the procurement of

the goods and services were created for the Kingdom.

157 It is extraordinary that a contract of this scale and value could purport to have

been signed absent any procurement process and without the concurrence of




Padd68067

Cabinet, or Parliament, in particular since FSG does not appear to be a

company of substance.

158 The contract would further strain the Lesotho Government’s total revenues,
which are already deficient to cover the Kingdom'’s expenses. The Kingdom
resorts to heavy dependence on donor grants and loans. Since the Lesotho
Government cannot cover a significant portion of its main expenses from its
total revenues,-diverting any source of these insufficient revenues to pay the
judgment sum will uftimately result in widespread poverty, disease, and

hunger.

159 For example;

1569.1 The 2021 annual budgetary expense for wages and salaries amounts
to M6.412 billion, the most significant expense in the government's
annual budget. On average, this represents the sum of M533.3 million
per month. If the Lesotho Government reallocates these funds to cover
the judgment debt, all salaries of government employees will not be
paid for one month, and approximately 60% of all salaries for the next

month will be unpaid.

159.2 The 2021 total annual budgetary expense for subsidies to cover feeds
and fertilisers amount to M850,4 million. On average, this represents
the sum of M70,9 million per month. If the government reallocates the
funds for this expense to cover the judgment debt, no subsidies will be

paid to cover the purchase of feeds and fertilisers.




160 FSG has done nothing of substance to implement the Supply Agreement. As
a result, the effect of execution of the judgment debt would confer on FSG a
massive windfall, at the expense of the citizens of Lesotho, in exchange for no

value.
GROUNDS OF REVIEW
First ground: coniraveniion of the Constitution .
161 Chapter X of the Constitution deals with Finance.

162 Section 110 of the Constitution provides that:

"All revenues or ofther money raised or received for the purposes of
the government of Lesotho {not.being revenues or other moneys
that are payable, by or under an Act of Parliament, into some other
fund established for any specific purpose or that may, by or under
such an Act, be retained by the authority that received them for the
purpose of defraying the expenses of that authority) shall be paid
into and from a Consolidated Fund.” (My emphasis)

[ 163 Section 111 of the Constitution deals with withdrawals from the

Consolidated Fund and provides, in relevant part;

“1. No moneys shall be withdrawn from the Consolidated Fund
except—

a. to meet expenditure that is charged upon the Fund by this
Constitution or by any Act of Parliament; or

b. where the issue of those moneys has been authorised by
an Appropriation Act or by an Act made in pursuance of
section 113 of this Constitution.

2. Where any moneys are charged by this Constitution or any Act
of Parliament upon the Consolidated Fund or any other public
fund, they shall be paid out of that fund by the Government of

 Lesotho to the person or authority to whom payment is due.




~PHEOV6Y

3. No moneys shall be withdrawn from any public fund other than
the Consolidated Fund unless the issue of those moneys has
been authorised by or under any law.

4. Parliament may prescribe the manner in which withdrawals
may be made from the Consolidated Fund or any other public
fund.”

164 Section 112 of the Constitution deals with the authorisation of expenditure from

the Consolidated Fund by appropriation. It provides, in relevant part:

“1. The Minister for the time being responsible for finance shall
cause fo be prepared and laid before both Houses of
Parliament in each financial year estimates of the revenues and
expenditure of Lesotho for the next following financial year.

2. When the estimales of expenditure (other than expendifure
charged upon the Consolidated Fund by this Constitution or by
any Act of Parliameni) have been approved by the National
Assembly, a bill, fo be known as an Appropriation bill, shall be
introduced in the Assembly, providing for the issue from the
Consolidated Fund of the sums necessary to meet that
expenditure and the appropriation of those sums, under
separate votes for the several heads of expenditure approved,
fo the purposes specified therein.”

165 Section 116 of the Constitution provides:

“1. All debt charges for which Lesotho is liable shall be a charge
on the Consolidated Fund.

2. Forthe purposes of this section debt charges include interest,
sinking fund charges, the repayment or amortisation of debt
and all expenditure in connection with the raising of loans on
the security of the Consolidated Fund and the service and
redemption of debt created thereby.”

166 The effect of these provisions is that:

166.1 Any revenue or money raised for the purposes of the Government of

Lesotho must be paid into the Consolidated Fund.

166.2 Money may not be withdrawn from the Consolidated Fund except to

meet expenditure charged upon the Fund by the Constitution or
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authorised by an Act of Parliament. No money may be withdrawn from

any public fund other than the Consolidated Fund unless authorised by

law.

166.3 Money may only be withdrawn from the Consolidated Fund after a
budget has been prepared by the Minister of Finance and placed
before Parliament, whereafter Parliament must approve the budget

and pass an appropriate Bill to give effect to it.

166.4 Any debt for which the Kingdom is liable is required to be a charge

upon the Consolidated Fund.
The Supply Agreement breaches all of these constitutional requirements.

First, it purports to fetter the power of the Minister of Finance to prepare a
budget and the power of Parliament to enact that budget by imposing a
contractual obligation on the Kingdom to provide for the payment of the debts

arising out of the Supply Agreement in the budget.

168.1 Clause 11.1 states that the Kingdom “shall he fully responsible for all

repayments of the loan funding provided by the Finance Providers”.

168.2 Clause 11.3 states that the Kingdom shall ensure “that sufficient funds
are set aside and at all times available for purposes of all the loan

repayments”.

168.3 In ferms of clause 11.4, the Kingdom “undertakes that it will comply

with all the Finance Agreements covenants, including but not limited fo
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the perempfory terms stipulaling that the loan must be a separate line

item in the budget”.

The power to determine the Kingdom’s budget is conferred exclusively

on the Minister of Finance in terms of section 112 of the Constitution.

168.4.1  The Minister of Finance is required to exercise that power
by preparing and laying before both Houses of Parliament
estimates of the Kingdom's revenues and expenditures for

the next financial year (section 112(1) of the Constitution).

168.4.2 Once the National Assembly has approved these
estimates, an Appropriation Bill must be introduced in the
assembly, providing for the issue from the Consolidated
Fund of the sums necessary to meet the expenditure and
the appropriation of those sums, under separate votes for
the several heads of expenditure approved (section 112(2)

of the Constitution).

168.4.3  Even Parliament would have needed the consent of the
Cabinet to discharge any such obligation. Section 79 of the
Constitution prohibits either House of Parliament from
proceeding upon any Bill for the imposition of any charge
on the Consolidated Fund or any public fund of Lesotho
otherwise than by reduction, except with the consent of

Cabinet.
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168.5 The obligations purportedly created in the Supply Agreement cut
across all of these constitutional powers and obligations. They purport
to oblige the Kingdom to make provision in its budget to spend
enormous sums of money without any approval of that expenditure by
the Prime Minister, Minister of Finance, or Parliament. The Supply
Agreement purports to fetter the constitutional power and duty of the
Minister of Finance to determine the national budget and the
constitutional -authority and duty of Parliament fo approve that budget

and legislate for appropriations from the Consolidated Fund.

168.6 Any confract which purports to fetter the constitutional powers of the
Minister of Finance and Parliament in this way is unconstitutional and
unlawful. FSG must have known that an agreement of this kind would

never survive constitutional scrutiny.

169 Second, it purports to impose obligations to incur debt on the Kingdom but
provides that the revenue raised as a result of the Kingdom incurring that debt
would not be paid into the Consolidated Fund but would be paid directly to

FSG.

169.1 The Supply Agreement provides that the funds would be paid directly

to FSG from the lenders.

169.2 In terms of clause 12, FSG is compensated “by way of a direct fransfer
of the loan funds from the Finance Providers via the on-lending
institution to FSG every 6 months” in accordance with the timeline set

out in clauses 12.1.1to 12.1.5.
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169.3 This is a breach of section 110 of the Constitution.

170 Third, it provides that FSG would be remunerated directly by the contemplated
credit providers and not through authorised and lawful payment from the

Kingdom’s Consolidated Fund.

170.1 In this way, the payments from the Kingdom to FSG via the finance
providers are removed from the scrutiny and oversight provided in the
budgeting process in which the Ministef 61‘ Finance and Parliament are
constitutionally obliged to participate and conduct in terms of the

Constitution.

170.2 This breaches the requirement that “all debt charges for which Lesotho
js liable shall be a charge on the Consolidated Fund” in terms of section

116 of the Constitution.

170.3 The financial commitments in terms of the Supply Agreement gave rise
to debt charges in respect of Which the Kingdom was liable. The
undertaking that these debt charges would be discharged in a manner
other than prescribed in section 116(1) of the Constitution of Lesotho

was a violation of the Constitution.

171 Fourth, the Supply Agreement purporis to have all of these extraordinary and
unconstitutional consequences based on the purported signhature of a single

Minister, absent any knowledge or approval from Cabinet or Parliament.

1711 While | am advised and submit that these extraordinary and

unconstitutional contractual arrangements could never be enforceable




on their own terms, they could most certainly never be enforceable
based on a single signature by a single Member of Cabinet without
having obtained any approval either from his colleagues in Cabinet,

the Prime Minister or the Houses of Parliament.

171.2 The Constitution requires involvement by and approval from the
Minister of Finance, Cabinet and Parliament whenever financial
obligations of this kind, giving rise to debt incurred by the Kingdom and

which must be paid from the Consolidated Fund, are incurred.

172 The Supply Agreement and the decision to enter info it are patently

unconstitutional, unlawful, and invalid.

Second ground: contravention of the Public Procurement Regulations

173 The Supply Agreement was negotiated and signed without any open and
competitive tender process, without any lawfully authorised entities'

involvement to procure goods and services. This is a contraventi

Public Procurement Regulations, 2007, as amended.

No open fender

174 Schedule 1 of the Public Procurement Regulations provides:

“1. The following threshold shall apply:

(a) for goods and services procured between the value of
MO0.00 to M50,000.00 direct contracting shall be applied;

(b) for goods and services procured between the value of
M50,000 to M100,000 three guotations shall be obfained
from three different service providers;
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(c) for goods and services above M7100,000.00 the open
tender method of procurement shall be applied.

2. The Unit is required to secure from tenderers for goods, works
or services to be procured at the cost above M100,000.00 fo
submit a tender security.

3. The registration fee for participation for procurement above the
value of M100,000.00 shall be between MZ2,000.00 and
M5,000.00 at the discretion of the Unit depending on the
complexity of the fender documentation and the cost of
producing them.” (My emphasis)

175 The value of the procurement exceeded the thresholds set out in Schedule 1
clause (1)(c). The value of the Supply Agreement was approximately

M1.7 billion. An open tender method of procurement was therefore required.

176 Part VI of the Public Procurement Regulations deal with open procurement
procedures. Regulations 19 to 32B provide for a range of obligations that must
be complied with in the conduct of an open procurement procedure. In this
matter, no open tender nor any pretence of an open tender was conducted,

and as a result, not one of the requirements of those regulations was satisfied.

177 The most egregious failures to comply with the duty to conduct an open tender

are the following:

177.1 Regulation 19(1) requires that an invitation for an open tender must be
announced and that all interested tenderers shouid be given an equal
opportunity to participate. This was not done in the present matter. On
FSG's version and in accordance with our investigations, FSG was
awarded the contract following an unsolicited proposal to Minister
Ts'olo and in the absence of any open publication or opportunity for

any other tender to submit a bid.
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177.2 Where a two-stage open tender process is conducted, the Unit (which

177.3

177.4

is the Procurement Unit authorised under the regulations to carry out
public procurement) is required to prepare tender documents to include
relevant information required for tenderers to submit a satisfactory
tender (regulation 20(4) and (5)). In this matter, no tender documents

were prepared or published.

Tenderers participating in tenders for goods more than the threshold
value specified in schedule 1 are required to submit tender security,
which was required to be specified in the tender documents.
Tenderers are required to submit a guarantee of between 1% to 2% of
their tender price, and tenderers will not be considered if the required
guarantees were not submitted (regulation 21(1) to (5)). No tender

security was requested or prdvided from FSG in this matter.

The Procurement Unit must make invitations to tender available
publicly through the mass media and on its web page. It is necessary
to announce detailed information openly and transparently and provide
it to any interested body without delay. Invitations fo tender are
required to include mandatory information such as a summary of the
works, goods or services to be procured, special requirements of the
tender, deadiine for submission, the required validity period of tenders
and a range of other information necessary to allow interested bidders
to submit compliant bids (regulation 22). None of these requirements
was complied with in the present matter, as there was no tender nor

publication of any documents.
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177.5 The Procurement Unit must make copies of the tender available to the

177.6

1777

177.8

177.9

public and tenderers in hard copy and in a form that can be

downloaded from the internet (regulation 23). This was not done here.

Tender documents and invitations fo tender were required to be
prepared in either of the official languages and tenderers were invited
to complete tenders in either of the official languages (regulation 24).
In this matter, there was no invitation to tender and no tender

documents.

The Procurement Unit is obliged fo provide all tenderers with sufficient
and equal time to prepare and submit tenders and to provide for
enough time to make éite visits and was required to make public the
timeframe for the evaluation of tenders (reguiation 25). None of this

was done in this matter.

The tender panel is required publicly to open all tenders received and
permit tenderers their representatives or other interested bodies to
attend a tender opening. At the opening of tenders, the tender panel
is obliged to announce and make a record of the tenderers’ names,
their tendered prices, alternative tender prices, overall price and price
discounts and whether mandatory documents had been received. The
Unit is required to make and keep a written record of expianatory notes
provided from tenderers on request (regulation 27). None of these

requirements was complied with in this matter.

The Procurement Unit is obliged to review tenders received to ensure

that they satisfy the capacity qualifications set by the Procurement
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Unit, technical specifications of the tender, and other terms, conditions,
and requirements set out in the tender documents. Tenders that fail to
meet the requirements set out in the invitation to tender are required to
be rejected by the Procurement Unit (regulation 28). In this matter,
there was no assessment of capacity qgualifications, technical
specifications or any terms, conditions or requirements, as there were
no tender documents and no tender process conducted. FSG was
never assessed for its capacity to provide the goods and services that
were the subject of the Supply Agreement. The technical specifications
of its proposal were never considered by anyone. There was simply no
review of any tender and no bid was submitted. Instead, FSG obtained
the signature of the purported Supply Agreement by Minister Ts’olo in

the absence of any procurement process whatsocever.

177.10 The Procurement Unit is obliged to evaluate tenders. The primary
criterion in assessing compliant tenders is tendered price. The
Procurement Unit is required to evaluate the whole life cost of the
overall tender instead of the initial cost of purchase. It is necessary to
consider various-factors affecting the overall economy, efficiency and
effectiveness of the goods, works or services being procured. The
price tendered is required to include taxes, insurance, transportation
and all other éxpenses associated with the execution of the contract
unless the tender documents provide otherwise. The Procurement Unit
is required to evaluate compliant tenders, ranking them from lowest {o
highest, taking into account whole life costs and best long-term value

for money. The Procuremerit Unit is required to consider the irhpacts
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of the use of foreign currency where this was quoted by the tenderer

(fegu!a’tion 29).

177.11 In terms of regulation 10(2) of the Public Procurement Regulations,
2007, “[tihe selection of the procurement procedure shall be based on
the fotal cost estimate of the goods, works or services involved in a

confract”

177.12 In this matter, there was no assessment or evaluation of tender prices
or any cost estimate whatsoever. On the contrary, clause 9.1 of the

contract expressly states that FSG cannot provide any price.

177.13 As a resul, FSG was given free rein to determine pricing at its
discretion as it implemented the contract. There was no comparison
of competing bidders’ prices because there were no competing bidders

and no invitation for anyone to tender.

177.14 The Unit was ob!iged to invite the tenderer that had satisfied the‘
requirements specified to enter into a contract. 1t was also required to
advise the remaining tenderers that the tenderer who stibmitted the
most favourable tender had been invited fo enter into a contract
(regulation 30). None of this was done in this matter. The Supply

Agreement was signed absent any procurement process.

177.15 The Unit is obliged to reject all tenders where no compliant tender was
submitted, and tendered prices exceeded the Unit's cost estimate by

more than 50%, or the procurement process failed. There was no




tender submitted, no tendered price, and no attempt to comply with a

mandatory procurement process.

177.16 Since the Supply Agreement was for commitment for a term of iwo
years, and a possible 18-month extension (clause 1.1.7),

Minister Ts'olo had to comply with regulation 32B, which states:

“(1) A procurement that results in binding contractual and financial
commitments that fall into future financial years shall be notified
fo the Chief Accounting Officer of the Ministry of Finance.

(2) A confract in ferms of sub-regulation (1) shall hot exceed five
vears and its continuation shall be subject to annual budget
approved by Patliament.

(3) A contract in terms of sub-regulation (1) which extends in
duration beyond a single financial year shall encapsulate within
the contract documentation, a price control clause or a price
variation clause in line with regulation 6.” (My emphasis})

177.17 Minister Ts'olo did not notify the Chief Accounting Officer, nor did he
inform the Minisiry of Finance of the Supply Agreement before the
agreement was signed. Minister Ts’olo acted alone. In addition to ali
the violations | have already listed above, Minister Ts'olo also
breached regulation 32B when he decided to act alone to commit the
Kingdom to a €100 million (M1.7 billion) financial commitment over two

years.

178 There can be no doubf that the purported conclusion of the Supply Agreement
was unlawful and invalid for failure to comply with Public Procurement

Regulations.
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Exceptional procurement procedures not permitted

179 Nor can it be suggested that the procurement fell within the exceptional
provision for non-competitive procurement. The Public Procurement
Regulations provide for exceptional circumstances in which the Kingdom may
deviate from a competitive process to procure goods and services from a

single source.

180 Regulation 33 provides for exceptional procurement procedures:

- “(1) Exceptional procurement procedures shall be carried out in the
following ways:

(a)  limited tendering,
(b)  comparison; or
(c) non-competitive procurement.

(2) Matlers pertaining to the exceptional procurement procedure
but not requlated under this part shall be governed by the
appropriate articles and provisions set out in Part Il of these
Regulations.” (My emphasis)

181 Regulation 8 (as amended) provides:

“(1} The procurement unit shall seek approval from the tender pane!
fo employ direct or sole-source contracting procedure under
the following circumstances:

(a) where the procurement is for the extension of an existing
contract of similar nature for goods, works or setvices
awarded in accordance with procedures set forth in these
requlations;

(b) where additional purchases from the original supplier may
be justified for reasons of standardization of equipment or
spare parts so as to be compatible with existing equipment
and the tender panel shalf be satisfied in such cases that
no advantage could be obtained by further competition and
that the prices on the conitract are reasonable;

(c) where the required goods, works and services are
proprietary and obtainable from only one sotrce;




v

N

0, 009082

(d) where the contractor responsible for a process design
requires the purchase of critical items from a particular
supplier as a condition of a performance guarantee or
warranty;

(e) in exceptional cases of extreme urgency due fo an
emergency, provided the circumstances which gave rise fo
the urgency were neither foreseeable by the procurement
unit nor the result of dilatory conduct on its part,

(f) in case of a confract that is a subject of a securily caveat;
and

(g} where the Minister defermines that it is in the public inferest
that goods, works or services be procured as a matter of
urgency and such emergency procurement shall meet one
of the following criteria—

(i) compelling urgency that creates threat to life, health,
welfare or safety of the public by reason of major
natural disaster, epidemic, riof, war, abnormal snow,
heavy floods, hurticane, extreme draught, wild fire or
such other reasons of similar nature; or

(i) where without the urgent procurement, the continued
functioning of the govemnment or procurement unit
would suffer irreparable loss, the preservation or
protection or unreplaceable public property, health or
safety or public will be threatened.

(2) For a single sourcing engaged in terms of sub-regufation (1),
the procurement unit shall prepare a writfen description of the
needs and any special requirements relating fto quality,
quantity, terms and fime of delivery.

(3) The procurement unit shall request a submission of a quotation
and may negotiate with the sole fenderer.

(4) Where the estimated value of the coniract exceeds the
threshold sef out in schedule 1, the notice of the single source
proceedings shall be published in the procurement bulletin or
website.

(5) The recommended confract award shall be submitted for
approval to the tender panel.

(6) Where a single sourcing method has been used, a copy of the
contract and a copy of the tender panel's authority to use single
sourcing method shall be submitted by the procurement unif to
the PPAD immediately after signing the confract.”

182 None of the jurisdictional facts necessary for direct or sole contracting

contained in regulation 8 was satisfied in this matter.
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182.1 The Procurement Unit never sought or obtained approval from the

tender panel to employ direct or sole-source contracting.

182.2 The Supply Agreement was not for the extension of an existing
contract of similar nature for goods, works or services already awarded

in accordance with the procurement regulations.

182.3 The goods and services are not proprietary and obtainable only from

FSG.

182.4 No emergency warranted the procurement of the products from a sole
supplier. The Kingdom's energy policy provided for a timeframe of ten
years over which the objectives of the policy would be realised. There
was sufficient time within which the Kingdom could have conducted an
open, transparent and competitive procurement process — if the
products procured from FSG were considered part of the objectives of

the energy policy.

182.5 FSG has no established track record or experience that renders its
service offering unique and highly specialised so that the Kingdom
would be justified to procure the services from FSG as the sole supplier
without undertaking a public procurement process. | am advised that
any number of renewable energy providers could quite easily provide
finance and supply of renewable energy products of the kind that is the
subject of the Supply Agreement. An expert affidavit confirming this will
be filed together with or as soon as possible after this affidavit has been

filed.
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182.6 FSG is not an original equipment manufacturer, nor does it hold

exclusive licences for the products or the services that FSG was to

provide fo the Kingdom in terms of the Supply Agreement.

182.7 The Supply Agreement is not a new contract linked to or directly

relevant to a completed contract.

182.8 The Supply Agreement was not awarded to a contractor that had
already undertaken work for the Kingdom. In respect of which a cost-
saving would be realised and would outweigh any potential reduction

in costs that may be derived through a competitive tender.

182.9 The products could not anly be procured from FSG. There are other
| suppliers. This is also supported by the fact that FSG sought to gain -

an advantage over any other potential supplier in the Supply

Agreement by including a right of first opportunity (clause 18 of the

Supply Agreement).

182.10 None of the requirements contained in regulations 8(2) to 8(6) was

complied with.

No authority to procure the Supply Agreement 7

183 The Procurement Unit is the only authority that is authorised to carry out a

public procurement of goods and services on behalf of the Kingdom.

184 Regulation 3 provides for the authority of the Procurement Unit in the following

terms:
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“(1) There is established a Procurement Unit fo be known as the
Unit which shall be an individual or a group of individuals
authorized to carry out public procurement.

(2) The following bodies shall constitute the Unit when carrying out
public procurement.

(a)
(b)
(c)
(d)
(e)

ministries;

districts councils;

state owned legal entilies;

any other bodies covered by public Law; or

any project implementing authority authorized to carry
out public procurement and funded by foreign loans,
grants and assistance.”

185 Regulation 4 provides for the functions of the Procurement Unit:

“(1) The Unit shall apply Government Standard Conditions of
Contract appropriate to the nature of the purchase.

(2) The Unif shall maintain, update and disseminate Govemnment
Standard Conditions of Confract.

(3) The Unit shall place advertisements for procurements and
awards of coniracts in the Confracts Bulletin of the
Govemment.”

186 Minister Ts'olo did not have the authority to procure the products from FSG.

Had the Government decided fo procure the goods and services from FSG,

the Ministry of Energy would have commissioned its Procurement Unit to

procure goods and services. Minister Ts'olo acted ultra vires.

187 In addition, the custodian of the energy policy framework is the Minister of

Energy and Meteorology: “Governance and coordination of the energy sector

will be vested in the Government Department responsible for Energy.” (page

8, paragraph (a) of the energy policy).
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188 Yet, Minister Ts'olo concluded both the MOU and the Supply Agreement
without getting approval to do so from the Minister of Energy and Meteorology.
In terms of the policy, “ft/he private sector and cooperative associations will be

eligible fo participate in large power generation projects through a tendering

process led by the public sector in relation with the resource plan.”

189 1 submit that Minister Ts’olo acted ulfra vires by procuring products ostensibly
in line with the objectives of the energy policy encroaching in the terrain of the

Minister of Energy and Meteorology.

Conclusion on Procurement Regulations

190 The consequences for a contract that was concluded following a non-
compliant procurement: process conducted in contravention of fthe

Public Procurement Regulations, 2007 are set out in regulation 39:

“(1) The procurement process shall be regarded invalid and the
subsequent contract void or voidable in the following cases:

(a) the contract shall have been enfered into breaching the
elements of the law of contracts;

(b) The Unit entered into the contract without the approval of
the chief accounting officer; or

(c) The Unit entered info the contract breaching the
procedures set out under these Regulations.”

191 The Supply Agreement must be declared void and set aside.

192 | emphasise that no reasonabie tenderer in the position of FSG could have
been unaware of the legal requirements applicable to the procurement of
goods and services of this value. The Public Procurement Regulations have

been promulgated and must be deemed to be known to any business wishing
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to procure contracis from the Government of Lesotho. They constitute the
necessary legal framework within which any lawful public procurement must

take place.

193 FSG must accordingly have known that its procurement of Minister Ts'olo’s
signature on the Supply Agreement would not give rise to a lawful contract and

could not possibly pass legal muster.

194 Accordingly, | submit that in line with regulation 39 of the Public Procurement
Regulations, 2007, Minister Ts'olo’s actions in appointing FSG as the sole and
exclusive supplier of the goods should be regarded as invalid, and the Supply
Agreement that resulted from the appointment should be declared void ab

initio.
Third ground: contravention of the PFMAA

195 In terms of section 20 of the PFMAA, the Minister of Finance “has responsibility
for the management, supervision, control and direction of all matters relating
to the financial affairs of Government which are not by law assigned to any

other minister or authority”.

196 Section 28 of the PFMAA states:

“(1) The Minister, with the prior consent of Cabinef, shall approve
any borrowings of funds or other assets for the public purposes
of Government or of local authorities.

(2) Loan agreements on behalf of the Government shall be sighed
by the Minister only, after consuitation with Cabinet.
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(3) All funds borrowed in accordance with subsection (2) shall be
paid info and form part of the Consolidated Fund.

(4) The Minister may guarantee the repayment of loans on-behalf
of Government.

(5) Before approving any borrowing or guarantee, the Minister
shall be satisfied that the beneficiary of the borrowing or
guarantee has the capacity to repay the amount involved,
together with any interest, within the term proposed.”

197 The reason for the approval of the Minister of Finance is primarily to ensure

198

fiscal affordability and sustainability in respect of any financial commitment to

which the Kingdom is committed or bound.

The Supply Agreement required the Kingdom to borrow funds. It obliged the

Kingdom to obtain funds on credit through FSG.

198.1 “The Minister’ referred to in section 28 is the Minister of Finance. The
definition of “Minister’ in section 2 of the PFMAA is “the minister

responsible for finance.”

198.2 In terms of section 28(1), before a lawful and valid decision could be
taken to enter into the Supply Agreement, two things had to happen: (i)
the Minister had to obtain Cabinet’s consent; and (ii) the Minister had to

approve the borrowing of funds. Neither of these requirements was met.

198.3 The Supply Agreement is in substance and effect a loan agreement. 1t
purported to impose obligations on the Kingdom to obtain finance in

terms of a loan agreement.

198.4 However, in terms of section 28(2), a loan agreement on behalf of the

Government of Lesotho can only be signed by the Minister of Finance.
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Because the supply agreement creates the obligation to enter inio a
loan agreement within the contemplation of section 28(2), in order to be
valid and lawful, it had to be signed by the Minister of Finance. This

reguirement was not met.

198.5 In terms of section 28(3), all funds borrowed in accordance with [section
28(2)] shall be paid into and form part of the Consolidation Fund’. This
section gives statutory effect to the constitutional requirement set outin
section 110 of the Constitution of Lesotho that any debt or financial
commitments of the Kingdom must be paid into the Consolidated Fund.
The Supply Agreement provides that the money that will be borrowed in
terms of the finance agreement will be paid directly to the on-lenders or

FSG. This is a contravention of section 28(3).

199 Therefore, the decision to enter into the contract and the contract itself are

unlawful and invalid for breach of sections 28(1), (2) and (3) of the PEFMAA.
Fourth ground: infringement of the Loans and Guarantees Act 15 of 1967

200 In terms of section 3 of the Loans and Guarantees Act, the Minister of

Finance—

“may, in a financial year, raise outside Lesotho, upon such terms
and conditions as to interest, repayment or otherwise as may be
negotiated by the Minister, a loan or loans of such sum or sums as
may be required to defray the expenditure which may lawfully be
defrayed:

Provided that the total sum outstanding at any ltime in a
financial year in respect of a loan or loans raised under this
section in that year shall not exceed fifteen million rands, (or
such greater sum as Parliament may, in relation to a financial
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year, by resolution appoint), or the equivalent of thereof in the
currency which the foan or loans is raised calculated at the rate
of exchange in force at the time of the raising thereof, and such
further sum or sums as may be necessary to defray expenses
in connection with the raising thereof.”

201 Section 4 adds that “money borrowed under the provisions of section 3 shall
he paid into and shalf form part of the Consolidated Fund and shall be available

in any manner in which that fund is available”.

202 This section gives further statutory effect to the constitutional requirement set
out in section 110 of the Constitution of Lesotho that any debt or financial
commitments of the Kingdom must be paid into the Consolidated Fund. Since
the Supply Agreement stipulated that the funds would be paid directly to FSG,
and FSG would be compensated directly by the borrower from whom the
Kingdom allegedly undertook to borrow the funds, the Supply Agreement was
concluded in contravention of section 4 of the Loans and Guarantees Act 15

of 1967.

203 Section 4 also clarifies that the Minister of Finance is the only member of
Cabinet that may conclude an agreement that creates financial obligations for
the Kingdom. Minister Ts'olo did not have any authority to sign the Supply
Agreement in terms of which the Kingdom was purportedly required to borrow

€100 million (M1.7 billion) from a foreign lender.

204 Moreover, in terms of the Supply Agreement, the Kingdom purportedly
became obliged to incur an obligation to take out a loan of approximately

€100 million (M1.7 billion). This exceeds the limit provided for in section 3.
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Minister Ts’olo undertook to commit the Kingdom to the financing arrangement
without Parliament’s approval. Accordingdly, the Supply Agreement was ufira

vires and inconsistent with section 3 of the Loans and Guarantees Act.

Fifth ground: decision unreasonable and ufira vires

205 In the light of the provisions of the Constitution of Lesotho and the statutory

206

207

framework that | have discussed above, it could never be permissible for a
Minister in the Office of the Prime Minister to conclude an agreement of the
nature of the Supply Agreement concluded by Minister Ts'clo. Minister Ts'olo
acted unlawfully and beyond his powers and abused his discretion when he
concluded the agreement without the approval or cooperation of the Minister

of Finance, Parliament, Cabinet or the procurement unit.

In view of the extraordinarily punitive consequences of concluding the
agreement and the absence of any material benefit to the Kingdom, the
decision was substantively unreasonable and irrational. A reasonable member
of the Cabinet who is not a Minister of Finance would never commit the

Kingdom to a loan of €100 million (M1.7 billion).

Minister Ts’olo acted in bad faith to the detriment of the Kingdom and for the
exclusive benefit of a foreign entity. He was acting in pursuit of a purpose
other than to protect the interests of the Kingdom. Minister Ts'olo was not
advancing the public interest of the Kingdom. Minister Ts’olo’s actions in
appointing FSG and concluding the Supply Agreement were unreasonable

and fall to be reviewed and set aside.
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Sixth ground: contravention of public policy

208 Given that the Supply Agreement breached the Constitution and the legislation

209

210

211

set out above, its conclusion was also contrary to public policy. Moreover, the

clauses in the Supply Agreement included the following warranties:

208.1 The Government of Lesotho warranted that the project complies with

all the laws and met the requisite approvals of the Government;

208.2 The Government of Lesotho warranted that FSG was authorized fo

commence with the implementation of the project without defay, and

208.3 The Government of Lesotho warranted that it had signed the finance
agreement and bound itself to the terms of the agreement before the

Supply Agreement was concluded.

These warranties could only have been recorded for an ulterior purpose
because it was known to both the sighatories that the Kingdom had not
concluded a finance agreement (signed by the Minister of Finance) at the date

of the signing of the supply agreement.

it was, therefore, clearly the intention of the parties that the Kingdom would
have breached the agreement before it was even concluded and thus entitle
FSG to launch legal proceedings as it did claim damages whilst FSG had not

provided any products or services.

The Kingdom cannot be bound to an agreement that inciudes undertakings

and clauses that are clearly false and known to the parties that purported to
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sign the agreement. it would be against public policy to hold the Kingdom to
an agreement that is clearly founded in falsities and was concluded with the
ulterior purpose of creating obligations that the Kingdom would have already
breached as soon as the agreement was concluded. Significantly, | note that
these breaches are ultimately what FSG relied upon in its claim against the

Kingdom in the arbitration.
Seventh ground: loans to private pariies

212 in terms of chapter C, “Private Secfor Organisations” of Annexure C of the

Supply Agreement,

2121 the Kingdom undertook to advance loans fo private sector

organisations (clause 7.1.4);
212.2 the term of the loans would be six or eight years (clause 7.1.9);

212.3 " the private sector organisations would repay the loans to the Kingdom
using a bank account that would have to be opened or set up
presumably after the conclusion of the agreement (clauses 7.1.6 and

7.1.7); and

212.4 the private sector obligation may make deposits towards this loan, but

is not obliged to do so (clause 7.1.8).

213 |n terms of chapter A, "Civil Servants” of Annexure D of the Supply Agreement,
the Kingdom undertook to advance loans to civil servants to enable them to

purchase the products FSG would supply (clause 3). In terms of chapter B,
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“Private Sector Homes" of Annexure D of the supply agreement, the Kingdom
also undertook to provide loans to private sector homes to finance the

installation of the products.

214 The Kingdom may only advance loans as contemplated in section 110 of the
Constitution and the Loans and Guarantees Act. Minister Ts'olo contravened
section 110 of the Constitution and section 4 of the Loans and Guarantees
Act. This is because the monies that would be advanced to the third parties
would not be paid into and out of the Consolidation Fund as required in terms

of section 110 and section 4.

215 The Supply Agreement is unlawful and void ab initio because of this

contravention of a provision of the Constitution of Lesotho.

Eighth ground: delegation of authority to appeint energy mahagement entity

216 In terms of chapter C, “Private Sector Organisations” of Annexure G “Buildings,
Faciliies and Infrastructure” of the Supply Agreement, the Kingdom
purportedly authorised FSG to appoint a third party entity that would provide
energy management services for a fee. (clause 11 - inciuding the

subparagraphs)

217 The third-party energy management entity would be appointed for an indefinite

term that would not exceed five years. (clause 11.5)

3
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218 Minister Ts’olo was not authorised to delegate the procurement process for
the appointment of the third-party energy management entity. This is

impermissible in terms of the applicable lega! framework.

219 The supply agreement is therefore unlawful because it authorised FSG to
appoint the third-party energy management entity in breach of the

Public Procurement Regulations.
ARBITRATION CLAUSE UNAUTHORISED AND INVALID

220 Since the Supply Agreement is void from inception and unenforceable, the
agreement did not create any obligations in respect of which the Kingdom
could have fo submit itself to arbitration; the Supply Agreement did not produce

a legal relationship between FSG and the Kingdom.

221 Since the Supply Agreement is void from the instance, nothing can be born
from it as it is a non-existent agreement. It can be regarded as pro non-scripto;
the Supply Agreement never came into force. Minister Ts'olo was never
authorised to enter any agreement on behalf of the Kingdom. In particular, he
was never authorised to waive the Kingdom’s sovereign immunity by

subjecting itself to the jurisdiction of a South African arbitrator.

222 The Kingdom disputes the existence of the Supply Agreement. It denies that
there was ever any consent by the Kingdom of Lesotho to any part of the

Supply Agreement and denies in particular that there was ever any consent {o




arbitrate. Without consent to arbitrate by the Kingdom, the arbitrator never had

jurisdiction over the Kingdom, and his award has no validity.

223 Because Minister Ts'olo lacked authority to bind the kingdom to the arbitration
clause, it follows that the arbitrator could not have had jurisdiction because it
is only in terms of a valid agreement to submit a dispute to arbitration that the
Kingdom could be contended to have waived its sovereign immunity to

adjudication and enforcement.

224 As | have explained above, Mr Ts'olo lacked the authority to enter into any
agreement on behalf of the Kingdom, including an arbitration agreement. He
did not obtain the approval of the Cabinet, Parliament, or any other arm of
government before signing the agreement. Even if the signature on the
agreement is his (which he denies), the signature of a lone Minister, acting on
a frolic of his own, could never bind the Kingdom to the arbitration clause or

subject it to the jurisdiction of the arbitrator.

225 | submit that any other finding is inconsistent with the Kingdom'’s sovereign
immunity. The doctrine of foreign sovereign immunity provides that a foreign
state is immune from the jurisdiction of the courts of another sovereign state.
Because the Kingdom did not enter into any agreement with FSG, it did not
waive its sovereign immunity and could not validly have been subjected to the

arbitrator’s jurisdiction.
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226 As a result, no agreement came into existence by virtue of Minister Ts'olo’s

purported signature of the supply agreement. This applies equally to the

arbifration agreement contained in clause 24.

227 The arbitration clause was a nullity. The arbitrator lacked jurisdiction to

determine any dispute in terms of the supply agreement.

DELAY AND CONDONATION

228 As | have demonstrated above, the Kingdom has provided a full account of the

229

230

231

delay in bringing this application.

Given the nature and circumstances of this case and the contents of this
affidavit, | submit that the delay was not unreasonable. However, if this Court
finds that the delay was unreasonable, it should be condoned having regard

to all of the facts contained in this affidavit, including those that follow.

The Kingdom would be severely prejudiced if it were denied access to court
on the basis of the conduct of rogue former government officials and
employees, who appear to have deliberately attempted to delay or prevent the
Kingdom from challenging or opposing the enforcement of or claims relating
to the supply agreement by FSG. Refusing condonation in these

circumstances would only reward their unlawful efforts.

The matters raised in this application are of profound significance to the

Kingdom. They address important issues concerning fiscal affordability and
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sustainability and the conduct of private parties who do business with the

Kingdom.

While there has been a delay in instituting these proceedings, | submit that

none of the respondents have been prejudiced by the delay.

FSG ought to have expected that the legality of the Supply Agreement would

. .come under scrutiny because an essential and primary condition for enforcing

the Supply Agreement, the conclusion of the finance agreement, did not occur.

“ The Supply Agreement was always dependent on the conclusion of the

finance agreement. Therefore, it was unreasonable for FSG to seek to enforce

the Supply Agreement when the finance agreement had not been concluded.

The applicant only became aware of the nature of the Supply Agreement when
1 found out about the court order through media reports on 18 May 2021, and

| instructed the applicant fo investigate the matter.

The Public Accounts Committee of the Naticnal Assembly also initiated an
investigation into the events leading up to the sighing and non-response to
arbitration and court processes in this case. The Public Accounts Committee
has ceased its investigation due to pending judicial processes in different

jurisdictions.

Me and the applicant had the difficult task of attempting to understand the
circumstances which gave rise to the decision to appoint a supplier and

agreeing to a financing arrangement for €100 million (M1.7 billion) without a
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competitive process and without the concurrence of the Ministers of Finance,
Energy and Development and Cabinet approval. The decisions and events
surrounding the appointment and the conclusion of the supply agreement and

the arbitration proceedings are inexplicable.

237 ltalso appears that deliberate attempts were made by Minister Ts'olo and FSG
to disguise the frue nature of these decisions and to hide relevant information
from the only government officials that had the authority o make such an
appointment and conclude such a supply agreement. The efforis to
understand these decisions and events have been further complicated
because many of the critical role players claim ignorance and are not openly

and frankly cooperating with the investigators.

238 Given the nature of the allegations and the potential consequences for the
Kingdom, the then-Acting Attorney-General had to assemble a team in various
‘Ministries to conduct the investigation. The Acting Attorney-General

assembled the team on 19 May 2021.

239 The Ministry of Foreign Affairs gave a bundle of documents to the investigating
team relating to FSG's proposed project, which had been received through
diplomatic channels. The legal documents were the edictal citation with
annexures comprising the arbitration proceedings, and the arbitration award.

The Commission of Inquiry was also initiated around this time.

240 These investigations may produce new evidence that was not available to the

applicant and me at the time of preparing this affidavit. As a result, the
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applicant reserves its right to address any new evidence that may come to
light in its replying affidavit or by means of appropriate supplementary
affidavits. The applicant also reserves its right to seek additional relief, either
in these proceedings or in future proceedings, in light of the new evidence that

may emerge.

The information about the nature of the Supply Agreement and the events
around hew it was concluded was only discovered during the investigations
conducted by the applicant’s office. Since discovering the unlawful nature of
the supply agreement and the circumstances surrounding the conclusion of
the agreement, the Kingdom acted expeditiously and with the necessary haste

to launch this review application.

In the intervening period, the Kingdom had to prepare and launch the litigation
that was launched in the High Court of South Africa to stay the implementation
of the court order obtained as a result of the arbitration proceedings. The
preparation and launching of the application took place over the entire month
of June 2021. The application in South Africa was launched on 18 June 2021.
After that application was launched, the applicant instructed its legal

representatives to launch this review application.

| therefore, submit that the applicant has not unreasonably delayed bringing
this application when considering the time that had lapsed since 18 May 2021,
when | first discovered the nature of the Supply Agreement and the suspected

illegality surrounding the conclusion of the agreement.




244 However, if there was any unreasonable delay, it should be condoned. | have
had to ensure that | obtained all the necessary information to support the basis
of this review application befare launching the application. The applicant could

not have approached the Court earlier.

245 |t would be in the interests of justice and just and equitable for this Court to
overlook or excuse the applicant’s delay in launching this review application.
The factors set out above in relation to the harm that will be suffered by the

Kingdom if this application is not upheld weigh in favour of condonation.

246 Moreover, there also appears to have been a deliberate and concerted effort
to conceal the nature of the Supply Agreement and to ensure that FSG
benefits to the detriment of the Kingdom. This observation is supported by the
fact that even once a dispute arose about the enforcement of the unlawful
agreement, Minister Ts'olo, despite knowing that the Office of the Attorney-
General represents the Kingdom in civil disputes launched against the
Kingdom did not inform the office of the Attorney General of the dispute.
Instead, all the documents relating to the dispute were stored away in his

office.

247 This Courf's intervention is required to avoid the perpetuation of uniawful
activities and to deter such activities. This matter raises issues of fundamental
importance related to unlawfu! activities and irregularities in procurement, with
enormous financial implications for the Kingdom. The applicant is thus
required, in the interest of the Kingdom, justice and the national inferest, fo

take decisive steps in correcting the wrongs of rogue government employees
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and officials. It is clear that the decisions under review in this application are
unlawful in a number of respects and require immediate action by the
Kingdom. As | have demonstrated, the Kingdom has strong prospects of
success in this application. As a result, legality and the rule of law also weigh

in favour of condonation.

248 So, to the extent that the applicant is found {o have delayed and that the delay

is unreasonable, the applicant prays that this Court should condone the delay.
THE APPROPRIATE REMEDY

249 As a result of the grounds of review set out above, the impugned decision, as
well as the Supply Agreement and the arbitration agreement it contains, must

be declared uniawful and invalid and set aside.

250 In the circumstances of this case, as set out in detail throughout this affidavit,
the appropriate remedy is a declaration that Minister Ts'olo’s decision to
appoint FSG was unlawful and should be set aside, and the Supply Agreement

is invalid and void ab initio.

251 This orderis appropriate because the Kingdom cannot be compeilled to comply
with any of the terms or conditions, or obligations stipulated in the supply
agreement. Nor can FSG be permitted to profit or benefit in any way from a

purported agreement that is so patently and obviously unlawful.
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CONCLUSION

245 For the reasons set out above, | submit that the Kingdom has made out a case

for the relief sought in the notice of motion.

WHEREFORE, the applicant prays for the relief in the notice of motion.
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DEFINTIONS

1 n the Agresmant, Including clayse this 1, uniges the contay ndicated
confrary intenfion ep Unfesy Inconsistent with the contet, ihe following
eXpressions ghay Mave the espectve meanings set qut helow ang Cognate
eNpressions hegy Corresponding Meanings - '

1.1.9. “this Agreemeny Means thig SUpplY agreement tegether with alf

1.1.2, ‘Applicahie Laws means the applicable ahEi~ccrruptlom faws,

Inclu‘cling but not limiteq to, the Prevenﬁbn of Corruption aief
Economig Offences Agt 5 01 1959 (@pplicable faw i Lesotho), the
UK Bribery Act, the Prevention and Gombaﬁﬁng of Corrupt Attivitleg

11,8, “Cr:mmenceﬁ'aent Date” means 1 Octobsr 2018;

1.1.4, 'DBSA" means the Development Bark of Southem Africa;

1.1.5. “the Draw.dowsy Schedule” means the schedute of cash draws.
downs refarred 1o inthe Finanee Agreement(s) ang Feferred to
clause 12 hereof, in oréerforthe Projectio remain Cashilow Positive

throughout the Térh andfer Extentlaq PFetiod, as the cage may be;

11,8 "Bvaluation Criterig” means the oriteriy in terms of Which the

1.1.6.4. Payback period i years, to ong decimal plage of
aceuragy:

1.1.8.2, taling acoount of the total instafjeq costs of the Produe.

Yo7
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11,8,

1.1.10,

- 000107

Pdged of gn
1824, inoluding VAT IFihe progues OWier 1s jop
Fagistered for VAT and VAT g applicable;
Qr
11822 excluding VAT the produgt wner g

reglstérad fop VAT aind VAT i a‘ppiicabfe}_

1.1.6.3, inciuding interest charges ang vther foag Payable gt
e feasonably known at the time;

1:1.6.4, &l the curreng 'electriéiiy Pries. paid, ang Increaseq at the

kroviding tha foan finanee fop the Project, Which Includes, py Is'hot
limifed o, KiWipiax Baink, EulereHarmes and the Orelending
i‘nsﬁtutian;
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LM %he by SFoup” misang all the comparies vithin the pg Ghreup,

Or sUmpanies, Subsidigtias ang affliates;
11,18, "FELY op Fragep Solar Lesothe” Mesns Frazer Setgy (Piy) Lt 5
Golripariy fegistered. in Lesothe, Which entity will manage gl #specis:

of the Projuct in Lesothe,

1.1,13 “GOoL means the Kingdom of Lesetho, o/g the Office:of tha Priine

1.1.14, ‘BOL Energy. Palicy® means the energy policy fitteq ‘Lesothp
Energy Paligy 20182025 formulated ang Published by the Ministry
of Energy on behsilf of the GOL;

L1148 e means the Lesoihg E'lectria}ty Comortion

L1168 'thig Ly Means the Lesathg Nétional Developrment Gofporation,
4 government enilty who owns and rents.oui buildings to Indisstrial
and comimerpley Cusfomers;

IARYA “the MFL" Means the Mittistry of Finance of Lesotho:

1.1.18, '*t;nflendihg iskitufion” means a Souiy Aftican domiciled bany
'se‘!eeted;tf@y- KiW-ipgx Ban_k:i{z:-tmels_n‘;{.ffﬁg KiW-Ipex funds to GoL,

1:1.18, “Produgig” Weans energy afficlent pradiets suppliey to GOL. py




P

1.1,20,

1.1.21.
1.1.22.
101,28,

1.1.24,

11,25,

1n1|28|

1,127,
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the FS Group, including but nes limited o, solar weter hesting
systems, solar phatovoltaic sysfems, LED lghtitlg produss,
&leolisity storage batterizs, gnd other energy officierit produgts,
itams and equipment, together with any ancillary s and
suipment deemed hetassary by F8E in theii’-ss‘iea‘.diisqréﬁem for
the Products 1o Operate; '

“the Project Gommittes means e committes appointed by GOL
to lalse with FSG in the manhagement of the Project:

‘the Project Froposal’ mearis the F8G Energy Efficishoy and

Employment Greation Project dated 1 August 2048, which Is

annexed hereto marked B:
"PEG” means private sector diganisations;

PV’ means Photovoltsic:

"Quality Btandards" mesps the quallty standgards ang applicatie
to any of the Froducts and/or Spate Paris andfor Bervices;

thereto; published from tims to time by the Minister gf Finance in
terms. of 61 of the Public  Finangal Mansgement ang
Accountability Ast, 2011 » and on the authority of His Majesty fhe
King of Lesotho;

“Bervites” means e sen'rices=assgciated-.wﬁh-arqy of the Products,
Spare Parts, and SQuigrment, includiig but nof ity fo instaliation,
repair, {echhical assistanoe o1 ensrgy managsiment seivices In
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fegard therefo;

1128, “Site’ meens the site selected for fhe Installation of &Y of the
Produets antlorthe rendering of Any Services;

1.1.28, ‘Spure Pagte meahs spare perts to replaos Used or defective ety
of-the Froducts;

1.1.30, “Target Homes" Mmeans homes Iy Lesotho that use paraffin and

© Cahdlgs ag the brimary source of lighting and who will be Provider
o with & gty light withs inebullt phigesy chakger

1.1.31, "Téchﬁieaf'ssiecificéiians" rﬂ'eans“thetedﬁnidai Speeificalivhg ang

¥ applicabls go 8Ny of the Prodycts andior Spare Parg andior

132, “Touy means the tyq Year period cafcufsteq from  fhe
Gommencemaniﬂate within whish Ris gnticinsted by the Partiag
. . that the Project wii ke implementay and the Sarvices wi be

12, Unless the context indicates a confrary Intention, a worg towhich g Meaning s
© aseribad in the text of thig Agreemmant shaj| bear that meahing whehever suck
word appaars thersafter,

2, [NTERPEE?ATIGN

21, The headnotes 16 the clauses in thjs Agreement are for reference Burposes
. only angd shalf tiot be yseq i the I rotstation thereqr,

22 In this: Agreemant, ineludiniy tlause 1, unless insonsistei With or ottieiwise
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2,29, Words whfr:h-signify or denoig-
2291, any-gernder shall import ang Ineluds the giher genders:

2212, g Natural pérson ghajl impoit shd inclde an. arfificisl
Parsan and vige versa;

2218, the singular shajj IOt g inoltide the plisral an vice
 Versa

2.2.2, A day shal) extlude Safurdays, Sundafg}s aiid gazetted Bublic

ENTRQDUCT‘EGN

3.1,

3.2,

33,

84,

347, Buildings,. Taclliffes and infrénstfuctdre;
3441, @oL buildings, fagilities angd Enfrastmc—:;ture;

34.1.2. Lipe properiss;

ot
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34N8 Indusirial and commerelsl cusigimsrs;
3.4.2, Resfdentiai housing;

34.21,  aivi servent hiousing;

8422, private sector housing;
843, Non-slectifieq hiousehoids;

3.4.3.1, households that use paraffin and cangles as the primary
lighting Source;

88, The Project will resuis in very signifigns Costs savings ang Yenerate
Considerable net cash flow i the GOL.  Otfier benefis to GoOL Intluga
employment oreatlon, g feduction in Paraffin and gangle lighting, reducad
reliznce on imported efeatricity, and fowar slectricity . costg fo aommimencial,
inclusirial and residential users, |

36, I sslimated that the Project will be implemented gyer a peried of two years
from the Com'mencement.mate, but the Partles have Provided for ah extengeq
barlod should it pe required, .

7. The Patisg hereto wish to record theterms-ang conaitions by which the supply

APPOINTMENT

41 In consideration of the capability, skil and experisnoe of F8G, GOL Hereby with
effact from the. Cmmmeneemeni’ Date appoints F3G a3 its sols and exclusive
supplier to supply the Products an to render the Serviges In respect of the
Projeet, Fsa A0CePs such appointment ang sommits itself o achieving the
performance and'yoals i respect of s Projact,

4.2, GoL authorises Fe@ o manage the Froject in such manner as F8G
reasonably desms fit, incliiding Wilising the produiots, skilis and expertise of the

5
&
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2.5,

@

4.1,

4.2,

3.4.2,

34,3,

iy estimated that the Project will be Imblemented gyer a pefiad of two years
from the Cammencement Bate, bt the Parliss have Provided for an extendeg
beriod should it be raguired,.

=2
=3
=
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. 3.4,1.3, Industrial ang COmmereis] usiginers;
Hesidentigl housing;
3424, vl sarvant housing;
3422, privaie seclor housing;
Non-slectified households;

3.4.3.1, houssholds that use parafiin ang candles as tha primary
lighting Source;

GOL authorises F8G 1o Marnage tha Project in such manher as F8a
reasonably deems 1t indluding utifising the préiducts, siilis and-expetiise of the

GO, gehleves & payback to break aven within perlod of 10 vagrs in
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aecordance with the Evaluation Critetla,

This Agreement shall not be construed as forming en assesiation or parinership
of any kind bétween the parties heretn, The Pragusts 6 be subplied and the
Services o be rendered in Yespect of the Projectare provided and rendered o
arearm-length’s basis by FSG and neither Party appoints the other as its agent,
of bingds the ofher io any lahility whatsoever, save fop the reclorocal obligations
stipulated hereln,

8. PRODUCT SuppLY TERMS

8.1,

Genaral

5.1.4, FSG ¢hall with effect from the Commerigement Date SUpBlY the
Praducts (and value added products) ang render the required
Servioss fo GOL, subject to the fetns and donditions of thig
Agresiment,

51.2, Throughout the Term (and/or Extended Parlod, ag the case may
be) of the Project, FE& shali keep GOL ipformed and shay provide
BOL with ths necsssary technical and technological information
and mnovations developed by FSG in relefion to the Products
and/or the Selivices, of which Feg reasonably becomes aware
{from its supplier and manufacturing base) with & view to using it's
best endeavours to ensyre thatthe Products, Services, equipment,
petts and spara parts Femain of saund quality ang pUrposs,

5.1.3, QoL avknowledyes that FSG fs ar expeit in Its fisld ang as suth
Will entrust the d‘ecis'fon-m_aking in respect of the optimal Produet.
mix and Produc solutions applicable to each Site solely to Fs@,
FEG In tum undertakes to exarclse its diseretion Feagdnably,

5:.1.4, GOL and F8G acknowledge that time is of the essence with the
Projest; and that Fse is:acoordingly autharised by Gol, to proicesd
without delay In the Implementation theract, In this regard col,
undertakes ot o interfers with or delay the rofl-oyt of the Project

wp 7]
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with an approvals regime. Fse will have g full and unfetterec
discretion to decide on the Product mixes and scheduled Input
costs for each Site. FSG will Iy order to give GOL 2 measure of
profection, be guided per Installation where required By, the.

Evaluation Criteriz to enstire that each instellation is financlally
viable, '

5.1.8, GOL acknowledges that key personnel, Frotuets, efuipment,
components arid parts thersof may be sourced from and supplled
by various F& Group companies, Accordingly, GOL accepls ang
authiorises FSG to engage with FS Group compariies if so required,

5.1.8. Riskinand to the Products supplied in ferms of this Agreement shal]
pass to 5O on dedivery therenf,

LA Unless otherwise agresd to i writing, defivery of Products will take
place at GOL» bremises andior the respective Sites,

51,8, thwithsfanding that the risk in ang to the Products shall pass {o
GOL on delivery thersof, nwnership‘:‘ih and to the Products shay
remain vested in F8G uniil such time as the full drawstiown

consideration in respact.of the Produsts or batch ihereof has bieen
fully discharged, '

5.1.8, GOL authorizes FSG fo proceed with any installation or in the
making of any decisions perfinent to the project i the svent that g
meeting as per 5.2.9 is not timesously Gonvened by GOL and/or
Where as a rewult of any delays by GOL the timeftame required to
maintain the Project within the schedule provided is leopardisead,
GOL agrees that to the extent that FSG suffers a loss as 4 result of
the tardiness of GOL, then, fotwithstanding the other rights of FSG
in terme of this Agresment or Inlaw, FSGwill be entiflad to invoice
GOLona moenthly basls for any such logses,

5140, Forsolong as the Evaluation Criteria are reguired and met at fime
of Installation, FSG shall he -entiled i undertake all ang any

7]
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necessary oapltal ar anciftary work prejects h_order o Taciitate
the installation and operation of the Produsts and Services, |
Examples of the type of projecis envisaged nclude; but are nof
limited to, rbof sirehgthening prisr 1o e instaltation of panels,
greund fevelling and/or the faying of venorete- slaby on which
starage batterles wili he placed, Giﬁtacknt)WIEGQe thiait for g6 fong
as the Evaluation Criferia are-required and met; FSG wil ol need
any specific consants or approvals process to be i Placs in thig
regard,

GOL’ Obligatidns

821,

§.2.2,

52,3,

8.2.4,

5‘ 2‘ 5‘

GOL will assist with the provision-of & faciory shell, Bffice space,
warshousing and storage fhroughout the country which £t may
avall itself of If it 5o desires,

GOL will assist, where necessary In respact of VAT registration,
business permits ang livences, and othey admiitistrative areas to
ehsure the smooth ang sfficient tunning. of this Agreement and ihie
Froject. :

"GOl will ensure that Fs@ will &t &l reasonable tinies Have full ang

uhfetterad access to all Sites, Thiswill assist FSQiniis endeavotirs
to timeously perform its obligations in terms of this Agresment,

GOL undertakas to expedife work parimits and/or VIBA approvals
for all of FE&G&'s ang F8 Group's personnel (who shall nclude fyus
not be limited to:spediafists and tethniclans) and furthermore that

GOL will ot Impose any restrictions on the number of intémational

Gonstifants and/or employess that FS&, in its diseretion, sgting
reastnably, may alsot o retain for purpbées of the Project,

GOL acknowledges that the free flow of goods acioss. the Lesotho

border is eritical to fhe achleveriient of the fimelings and 1o the

Stiocess ofthe Project. As such, BOL will ensurs that the clearance
of goods at the Legothio/Sauth Afriean botder In Telation fo s
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Froject is af all fimes expedited guch that the goods are ciealred
within 24 hours,

5.2.8. GOL agrees that all orders from, deliveries of, and supply of
Products will take place strictly by and/or via FSG and the b Group
exclusively.  GOL underigkes not to circurmvent, bypass .or
otherwise solicit affernative sourcss forthe Products or the Services
i respect of the Projest, unless FSG and GOL agree thereto In
writing by way of an Addshdum,

527 Records of Produsts installed will be kept and stored by F8G for a
period of twelve years from the date of delivery of the Products and
ghall be matle aveilable to &OL with one month’s writien notice,

6,2,8. GOL acknowladges that £S& in fis solé. discretion manages the
appoiniment of suppliers, contractors, emibloym.ent of staif end so
on. G0OL warranis and, tepresents to FSG that it will not put
infliente on F&G 1o use any particular supplier, confrastar or
pérson, "

5:2.8, GOL represents fo FSG that it will provide full, complets. and timely
aceess to all of its key personnel, including the Prime Minister,
Ministers, Principal Secretaries and othet goverhment vificlals and
entities ncluding LEC and LNDG, in order for FSG 1o ‘meet jts
obligationis in terms of this Agraemast in-a timely manner. Aflsucn
meeting requests from F8G shall be arranged by GOL. within 24
houfsor such reasonable shart periot theresfter,

5.3.  Project Commitiee

581, GOL underiakes to osiablish Project Gommitiee manned wih
Sufflentstaffto s with FSG n the managetnnt ahd facitatisn
of the Projeet,

5.3.2, The Project Compilties shall be chalred jolitly by the Minlster in the
Prite Minlsters ‘Office or oiher Minister nominated by the Prime




5.4,

5.3:4,

8.3:5,

5.3.6.

5.3.7,

538

5,35,
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Mirdster (“Responsible Winister”) fo lead the project on behalf of
GOL and the FSG local fapresentative {“the-joint chairpersoiis”).

In addition, ceriain fre-selected semor chil servants shall be co.
opted onto the commitiea I order the facilitate the rapid rofl-sut of
the Project,

The Projent Commitfee memmbers will be engaged in the Project on
a fuill fime bagle and its Rrimary furiciion will be to ensure smaoth
communication and slimination of any interruptions iri refation fothe
hewessary aclivities pertaining to the Project. -'

The Préjést Comriitiée viil inglude members with Kndwledge of
public service, energy, looal government, finance ang the like,

A finance officer will be appointed by GOL to sign the cn-.liend\iﬁg
lodn contracts on behalf of the GOL and such finanee officer wil he
awsommodated at FSG's Administration Gentre it Lesothe,

GOL undertakes to obtain FSG's approvel of the cominittes
membars so that FSG knows exactly who it needs to deal with in
relation to which matters in ordet o roll-out the Projest ini g Hmaly
faghion,

"The parties record -that ih; commities members will provide the

Information, sccess and approval to FRG fo the various govemimient
depariments.,

The Project-Commitiee will meet regularly as defermined by the
jolntchairpersors.

F8G's Obligations

S4.1,

F.SG,aélmiiMedges thaltime is ofthe essenceand that subject to
fufl co-operation being given by GOL andthe recipients thereof, hat
it wit ensure that If wilf periorin In doedidanse With the time
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™

5.4,3.

5.4.4.

B4.5,

5.4.8,

B.4.7,

5.4.8,

Page 44 of g1

sohedule at hang,

Tt the extent that FSG J; uriable; for any reason whatsoever, 1o
supply “any Progunt Tequired by GOL, EFSG wil grosure g
slternative Broduct fropm stippliers. FSG reserves the Hhi to riot
supply (or to: limit the supply of) particular Produets o GOL i
Gerldin instances, sugh instances inclugdé but are not Bmited 1o
factors euch &g product  qualit 5 avilability, supply  times,
aumbersome loglstios, and the flke,

In addition, ¥SG shall provide advice ang Informatian during the
execution of the Project to GOLandto the reciplents ofthe Produsts
ahd Services at each Ste,

I order to facilitate the feceipt by GOL of fimeous ant! adequate
Supplies of Produsts from F8G; F8G will sndeavour 1o maintain a
cetitrally storad invantory of Praducts, fiom whish FSG wil sirive to

efficlent procurement servies for GOL of all Broducts.

FSG will tss Technical Standards in fores globally in resect 5 the
Products aned determined relevant by F8@,~

. F8G will keep records of Produet andfor Service rendeted at each

Site for purposes of audt, stock mersgement sng cost
managemendt in respect of the Project,

BOL and FSG will from fima-to thine hold progress restiigs at a
logation mutually agresd upon with 8 view fo manitofing the
Progressfroliout of the Pioject,

F8G will ensure that it wij have.at its disposal all squipment gy
tools necesesry for iHis berfornignce of e Project and.shial Bssign
qualified personnel in sufficient numbers to. periorm the obligation
within the requived tieline and In accurdancs with the terms of thie
Agreemsnt,
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5.4.9, F8G shall maintain & oompleta, U to date and orderly docurmentary
~ reserd of all installations complsted by FSG as part of the Projett,
Informaticn, records and documents af installetions shall be

avallable during reasonable business holfe an 30 day's prier

written notice for inspeciion by the netitial third patly auditor ot the

sole cost of GOL for oiialily ssstrance purptises only,
I\ﬁadiﬁcaﬁoﬁs

85,1, FEG shafl within thejr discretion be eriitieq te make modifications

to-Improve or tp modify the Products, eguinment or paris Wwhare
Stich & need Is Identifisd,

55,2, In such event, ang notwithstanding, the broad and urfetterad
dizcretion enjoyed by F8G in thig vegard, F8G will nevertheless agt
Teasonably, ang Keep GO ihformed-offaﬁy such medifications:

Free Issue materialy by Fag

5,67, Materiale suoh g compionents, equipment, tocling, patents,
moulds, jigs, fixtures, accessories and the ke shall be providag as
part of the overall Project by F8G in its sole discration for fhe
petformance of thglr obligatioris urider this Agréement and as
required to implemerit thia Projact,

5.6.2, These will remain under the tare, confrol-and-custody of Fag and
will be idenfified as FSG's properfy unless otharwise agread In

wiiting,
Dangeraus Prodisets
5.74. In the event that any of the Produgts, parts; equlpment or spare

pars supplied In fermms of this Agreeraii contain devigerous
substances or reqifire  paiticular safely pracautions in their
handfing, transport, storage, or use, g the case may, then FSG
shall before delivering or iristalling them suipply In Wrlting to GOL

A
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and the recipients of suai produpts necsssary information
regarding thé nature of sugh substances and the precautions to be
taken,

5.7.2 F8& shall make sure before shipment. thay e appropriste
nstructions and wernlngs aré clearly markeq bri sueh soquipment,
parts, spare parts andfoy Prodicts and are securely fastenad ip

them as well as to the backages inslile whish they have been
plagsd,

B7.8. Furthermore, FSG shall provide i wilting to the resipients thereof

andior GOL in particular with hecessaty indications, instructians
and ‘wamings entabling compliance with the applicable legal
provisions or regulations in connection with safely and health,

Maintenance

5.8.1. F8@ shall ensure that # makes &vailable a8 part of e Project all
the nevessary parts, both for preventative and dorrestive instalistion
related maintenatioe of the Protiucts delivered andfsr the Senvicas
rendered in regard therefo as per standard practics as: determined
by E'SG during the Projsct Term and Extenided term,

8.8.2, F3G cain provide ongoing senviee and malhtenance of the Praduots
to GOL for an additional gost to GOL ¥ GOL so reguires. Should
GOL wish t avall itself of this itis to advise FSG In writing and &
Separate agreement will be entered into and added o this
Agregment as an Addendum,

5.8.5. F8G will provide GOL with its recyeling and jettisoning processes
and recommendations in tespect of the F’mduﬁ’fs,.equh‘amanf, paris,
spare parts and companents, and eng-clife cyels assemblies, as
the case may be.

5.8.4, FSG shiall provide the reciplent of the Produsts and Services in
respect of the Project with the necessery fraining on or before

7
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cottmissioning of sach selution at the relevant-Siie as resiired ss
determined by F8G.

585 This will include whatever ducumentation is required and whateyer
tools are required for such puibase.

Skills Transfer and Traiting

8.8.1, F8G underiakes 1o solict, -employ, and «t iis own cost to 4rain
Basotho individuals and eompaniss o the maxirmum extént that it
is able to within the timelinas, budgets and guality sianda:‘rds which,
are required to complete the Project, In addltion, FSG shall awarg
Basotho individuals-snd companies as much of theinstailation warlk
at the various Sites g is possible,

5.9.2. The parfies recorg that approimately 1 000 (dne thousand) johs
are fikely to be created by the.Project,

B, QUALITY STANDARDS, TESTS

6.1.

6-21'

ong or mote of the European Btandards, Amerian/Australian/South Afticén
(SABS) Standatds and the International Safety and Quality Standards;

F8G, howaver, do not watrant that any Particular, of il of thesi standards fo
be applicabls o ths Products, In thig regard, GOL acknowlegges that the
Prodiets wilf be sourced from varioys jurisdistions and variaus manUfasturifg
facllities and as.such atie uniform standard wil ba impassib!e—:‘rc.appiye

FSG-shall implement the necessary Produet and Service chasi_{s-fhr,'cmgh_'skip
inspedtions ahd bateh refeases at it Lesotho facility int ordler to sfeure that the
squipment, Froducts, parisand spdre varts are of sufficlent quality and that
they comply the requisite quality oontrol oriterla defined on Ity own quality
control ehetk lists, To ihe exterit that any-such Products, edulpmarit; parts or




6.2,

8.4,

8.5,

6.8,

B8.7.
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Spare paite fall shori of the standarg requited, FSG will implement the

necessary action plan to subsiivte such Products and the like as speedily as
possible,

Produsts, paris and gpare parts together with the necessary installation and

standards and speciiications. F8G, furthermors, will.at s imes search for the
best applicabla Brergy saving solutions iy Tespast of the Products and Sarvices

desigh, validation and assessment of the Products and Services in respest of . -
the Project

at each Site will he availabie upon request by GO,

F8G undertakes to berform the Services gng to supply Products i respect of
the Projeci whish accord with international quality standards, In this regard,
equipment, parts, Spare paris and/or Services will conform to the Technical
Specifications in accordance with sound engineering practise and the

If GOL ascertains that FSG falls to perform the Setvices in agoordance with
terms of this Agresmert, Hiey require FSG to sermmuhicats n wtiting the

ooitective steps that FS@e Intends to make In order o rethedy any such faflure
or defects,

FBG undertakes to use Its bast endeavours to provide Products which are fit
or purmnse, new, functional, novel, and are not obsolete pr nearing

=N A
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obsolescence,

6.8, F5G agress the It will conisistently remaln vigllang of and cany out feviews of
all failures of any Protudts, equipment, parts or spare Patts in order to analyse
the effects of any such failures or fthposes of miniising or sliminating the
iinpast of such failurss on the reciients andior the. GOL during the Warraniy
perind applicsbls thetretn,

F. PROJEGT WIPLEMENTED Ackoss BRoas RANGE OF SECTORS

71 The Project Is large scale and will result in Products heing Instaﬂ'e_tf and

Servites Being rendersi g Cross, amangst others, the fallowiing specific seciors:
IAKN Buildings, facilifles and infrastructure;
14 oL buildings, faciiities ahd__ infrastructure;
7.2, LNDe properties; o
74438, Industis) and commeralal customers;
712, Residential housing;
71279, oivil servant housing;
7422, private sector-housing:
7.1.3, Nen-elevtrified houssholds:

7131 households that USe parafiin and candles ds the pritnary
lighting soures,

72.  The réll-out ang Implementation of the Project in‘the aforesaid seclors will be
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PRODUGT WARRANTY
Watranty of Froduets, equipritent, parts and/or spare paris

8.4, FSG warranis that al Produets, equipment, paris and spare parts delivered {o
GOL shall be frse fora any materisl defeo;

8.2, ihe general warranty ;Seriad applicable o such Products, equlpment, parts
and/or spare papis vailes frem 12 months to ten years with performance
guarantess of up to 25 years but shall be & minimum of 1 2 moriths saloulated
o commencs from fhg date of commissloning of the saiy Products, parts,
equipmert of spare par, Unless ottieniise stated by FSG the warranty doss
itot cover labouy tosts;

8.3.  FBG shall at its qwn cost and expense remedy all tefects imeousty notified to
i by the respective. recinients thereof or GOL, as the case fnay b, within a
feasonable period but with dus regard to the Josation ofthe 8lte, With this In
mind, FS@ shall determine the most appropriate solution {whether repair or
replacement of the defactive component or part or Product), after consulting
with BOL ardlor the reciplent thereof and notifying Tthem of it findings;

84 inthe event of repalr or replacemant.of any Product, equlipment, pattor spare

part due to & defect, the gisrieral warranty period refaited to abuve shall be

PRICE

81, GOL acknowledges.that FSG Is unable to provide a pricélist for the Produsts

andlor Servives as such Produt prics fist I but & component of the fotal
installed cost of the Pradiicis and the eharacteristics of each Siia wil vary
greatly from ohe another Provided that the Evaluation Criferia, where raquired,
are met, GOL Irrevooaliy authorises F§G to determine the cost c:f-i'nata!_latip'n,
Produot mix, ang the Services required per Sita and to proceed with the

requisité Produtt ingtaffation without being subjesttag GOL approvalyprogess,

D7
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FSG undertakes fo aw Feasonably in this regard.

The consideration payable to F8G in respect of the Project includes aij spdre
parig, full instaflation ang comnissioning of sach and svery Site, and these
costs shall at all fimes reimain vatiable provided that they comply with the
Evaluation Criteri, For the aveidance of doubt, the parfies record and
‘atknowlédpe that Fag will be entitled tn adfust the Iiput sosts in respabt of this
Project based on changes i raw materlal prices, exchange rates, inflatlon

“rates, fuel and Taboyr costs, and the like, and will be entifled 1o da g0 for sp

long as the total tosts ncurred remafy within the ambit ofthe Evalustion Criterig
wHers reguire.

All payments: made by FBL to suppliers angd contractors in respact of their

approved fees ang expens‘e_s!disbursements and the liks within Lesotho wilf b
Subjset to VAT zs fe fiormal,

involces are isaved, shal uonstituis lnte‘racambany loais gny shall hot e
subjectts VAT, This relates to payments dng transférs from F8G of Fg Groilp
oulside of Lasotho to. FSL In Lesotho, COL wil Insfruct, authorige ang
olherwise enabls this with the LRA and provide written confirmation W FSG,
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THE FINANGE AGRESIENT / FINANGE PROVIDERS

1.4, GOL shall bs fully responsible Tor all repaymenis of the loan funding provided
by the Finanos Providers,

.2, GOL wilt ondend the Project funds that it receives from the Finshee Providers
to the varlous Aon-goveriiment enlities, ol servents, private seotor
organisations, and individuale to whom the Produsts will be defivered and
Services rendered by F8& In accardancs with the requirements of the Project,
irrespective of whe GOL on-lends these funds to, GOL shiall nevertheless he
solely résponsible for repaying the loan finance ta the aforementionad Firance
Providers, . .

1.8, GOL shall be responsible for ensuring that sufficiant funds ars set aside and at
all times available for purposes of the loan repayments, and 'fur'thermcre, will
ensure that the Project is inn}uded"{iq the MFL’s offigial buriget on government
Inodmes. and xpenditure, this not\‘_ﬁgif;hstanding the eleviricity savings that wiy
acerue fo GOL over time, EeS

114, GOL undertakes that 1t wil comply With 2l the Finanice Agreements covenants;
includling but rot tismited to the peremiptoly terms stiptlating that the loan must
be-a separate line ftem in the budget,

CONSIDERATION PAYABLE FOR THE PRODUCTS AND SERVICES I RESPEGT
OF THE PROJECT

124, FSG will be retmunerated during the Term andior Extended Petiod, g8 the case

| may be, 6f the Projest by way of direct transfer of e Jai funds frdim the
Finance Providers via the on-lending instifution to Fsig SVery & months onthe
hasis provided for in the Draw-cown Bchedule, as follows:-

1291, onthe Commencement Date = 30% of tha Project valye, heing
’ £30 DBO000 (fhitty milfion Euros);
121.2.  on the first day of the 8% monih after the Commmiehtement Datg «

20% of the Project value, being €30 00 080 (twenty million Euros);

A7
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1218, onihe first day.of the 129 month afier the Commencement Date w
20% ofthe Project value, balng €20 000 DO (tvehty milfion Euros);
1294 onthe first day of the 13t morith after the Commenzemerit Date
20% of the Projact valus, belng €20 000 000 {lwenty million Euros);

on the first day of the 24t month after the Commensement Baje -
10% of the Froject velus, being €10 000 0op (ten million Eurag),

121,

=

122, F8G W involce GOL monthly for the work sompleted during each month and
shall deduct the amount due, owing ang payable per the involee from the
amount of the prepayment recelved from the Finance Providers via the o
lending institutioh. The Produists arg Services will be chatged forin Burgs.

12,3, F8Gwi provide GOL with 3 monihly statement settihg out SHIMMmary of the
fnds received and the amotits invoiced and deducted in respect of gach
somponent of work done for sagh month,

124, FSG will issue sach invaloe 1o GOL by the 18 day of each month for the
services rehclored diting the previoys maonth,

INTELLECTUAL PROPERTY

151, Al intelleshial Property, save for inteligoiual praperty which belongs to F8@,
as relates to the Prodiicts and/or Services shall vast In GOL upon payment
belng made to FSG infiil.

182, Forthe duration of tiig Agreement, the Parties afe entering info an arms-length
refationshin, with the transfer of such Intelleotusl Properly in respéct of the
Producty and Services as envisaged in. terms of the Deed of Cession and
Asslgnment aftached to this Agreement a5 Anhexure E.

18.3. It is expressly recorded that any Inteflectual Property In' or rélating, directly or
indirectly to FSG's Prodisgt developmsnt éfforig, 'ih‘aiudi_r_;g any derlvative works
of documentation, reports, manuals or sther ouipit pettaining thsreto, shan
vest in and rémain the sole property of FSE,

w7
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184 |ls expressly recordeq that afl infelleciug Pmper’cy ownad or vesting in FGe
fiar to the Commenceimisnt Date of this Agreeinsni, shall vest in andl reimain
the sole property of FSG, ltis alsy regorded ther FSG ghail u‘ii.iize"prea;exisﬁng

Propristary methadoingles, tools and softwate developad by, aivnad o licetsed
by F8(¥ (‘Fae finievials™). During the courss of tha Agreement, Fe@ gy
modfy or improve F&G Materlals, &l of whieh  modifieatinne or

‘Opsration maintenance or modification of such deliverables, FSG shall oty
GOL and hereby grants tg GOL g Perpetual, worldwids, royaliy-free, ahd none
exclusive license to, for fis. intemal business Rurposes only and subject g

Agresment

AUTONOMY

vender the services,

LIMITATION oF LiaBILITY

INDEMNITIES
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GOL indemnifias and holds FSe, its employees and agents. harinless against:

16.1.

16.3,

16.4,

fe.8.

any and all olalms of any nature whatsoever, including any claims from any
third parties aifsing from of In connection with or ag 4 resyli O the ugs of
Purchase o delivery of Products by F8G 1 GOl

all and any claims, losses, fiabllifies, oF dainages aising fromi or atifbuiable &
declsions or actions taken by FSG as @ consequencs of any delays by GOy, in
providing key inputs, infurmation g other responges fo Fse;

any loss that may ailse or ba vaused io FSE as 4 fesult of GOL, yof providing
timely access toFSE, orjts key rersonnel; to-afiy facility together with all costs
ocoasioned thereby, guch costs shall be invoised fo GOL by way of the
ronihly invoise provided for in dlause &

any losses o damagss nurred fo @y delayed dlearance of googs g the
Lesothio/South Afitcars border, -

to the extent that- F8G doss not comply with a spegific law, GoOL hershy
indemnifies FSG and tolds jt harmless-againét any non-compliancs,

WARRANTIES AND ﬁsﬁﬁﬁsmmﬁcmﬁ BY GoL

171,

GOL warrants that:-

17.1:1,

17.1.2,

"'f'?;'i.‘sz

this Agreement and the Projeet coffplies with ah the laws of the
Government of Lesoths i respeit of procurement, Teluding but not
limited to the Regulations and this sontract hag Been;a:pprovéﬂ_ by

the t‘_’;‘:hiemcccuming Offfeer (as réferved to i thie Regulatians);

it wilt have sfyted arig bound ftesif 1o e termis of the Finanes
Agresment prior to or cc;mtempc:ranecusfy with the exacution by
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(GOL of this Agresment:
fhe Project is financlally viable owing ta the following factorgs

17041, the savings brought about by thie reBuction i electiicity
use by BOL;

17.1.4.2. the savings brought about by the sbstiiution of imporied
eleciricity or diesel generator produced slettricity with
electricity generated within Lesothe from solar pv
Products provided by F8G:

7,143, the savings brought about By the use of storage batteries
provided by FSG that save surplus electriaity from sojar
generalion for later use or for arbitrage opporturities
Whisre.slectricity Is stored from the grid when the price is
fower to be used whentie price is higher;

1.1.44. reduced running, mainishance andfor veplacament
costs including for diesel generators, efestiie geysers
and fon-LED lighting;

17.1:4.5, the recsipt of intsrest rate margin oit furids onent to
residenfial  home  ownets  and private  sedtor
orgenisations;

17.1.4.8, the oh-lent Project fuhds to residentlal Hoivie awners ahd
private sector erganisations are sef to shorter (et
than the GOL loah with the Finance Froviders, e.g. 6ivil
servants will repay GOL over & maximum term of Byears
whereas the GOL, term with tha Finande Providers Is 12
Vears; and

17147, VAT on'the above'where applicable;

the Project scoords and 1s eonsistent with the GOL Energy Polley;
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241, kg disputs tliseg betwonn e Peilfes in Honneation wig this Agresment orifs
Subject matier Wil G RE resdhyag eriiably by tha Fartiss, then the
Parlies gy fefer ffie dispyin % arbitration, The vules of arbilration Will B thi

Tulgs of fh Souil e Asstiation 9 Arbitratons i fores gy W g or
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24.3,

24,3,

24.4,

24,5,

~ 000134

Page 30 of 60

The Pariies shall agrée on ihe appoiniment of an arbitrator within B (fiva)
Business Days after the declaration of & tispute by one or hoth of the Pairfies
and Yailing sueh agreement, the arbitrator shall ke appointed by the Plesident
for the time being of the Johannesburg Bar Bounei within 2 (lwo) Business
Days aftay having besn requested by 1 (ons) or both of the Parties o nake
SUCh-appoiritment, The declsion of the arbiirator shall be fiiag and ‘b‘iﬁ‘dmg on
the Partles arid cap be Made an order of gour,

The arbitration shall be heald oy Johannesburg, South Africs, &

consideration of an é!tefnaﬁve digpule resolution procedure Contemplated n

The atlirator's declsion st b finet 4ng binding on the Parties ang elther.
Party may appiy {o court fo enfords the order i Lesstho ahdforSouth Africa,

REGIPROCAL COMMITIENT vo PREVENT CORRUpPT ACTIVITIES

25.1,

252,

253,

in the performance of their respective obligations under the,Agf‘éémeht, both
F8G and GOL shay comply with a)t Applicable Laws, rufes, regulafions ang
ordars of any applicable Jurisdistion on combatfing bribery ang corruption, The
said Parfles agrees that they wiy neither recalve, nor offer, pay or promige {o

Adresment. Furthstmore, ®ach Parly heretn shall noflfy the oihay Party
Immediately in wWrithig with ful) patticulays in the svent that such Parfy receives

The Partigs respactivaly compmiit to keeping themselves abreagt ahd ujs to date
with global best Practice in refation to anti-corruption, money laundering aigd
COrTUpt activities protocals, '

ltis: recorded that the Party herato shail:

&
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26,
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2531 not engage in.any conduct which WoLld oonstifule an offence under
any Applicable Laws;

.32 rnotdo oromit o do-anything likely to cause o Parly tu be in breae_h

of any such Applicable Law;

25,33, oot glvs; offer, Promise, receive, or request any motietary bripes
andior kribes i the form of gifts; including in relztien any public
bifivial; '

25.3.4, provide suffislent Fetastnable assistanes 1 enable a Parly hereto to
' perform any actione required by any governmrit OF agency in ary
Jurisdietion for the Puthose of compliance with any Applicable Law
oF In connection with BNy investigation relating to the Applitable
Law;

25.4, - i‘i!ﬁfmﬁthstan‘ding 2nything to the sontraryin thig Agreement, i fere hag beer a

" breach of this claise 25, such & breach shall be deemed a materia] breach of

the Agreemeant, and sych Party shali have fhe rightto terminate the Agreemient
without prejudics to its other rights in faw,

GENERAL
26,1, Applicalile Law

Regardless of the place of exéaution, performancs or domiclie of the Paties,
this Agreemerit and g madifications apd amendrments thereof shall he
gevernad by and construgd undetr and in accordance with faws of Beiuth Africa,

28,2, Jurisdiction

Gauteng Loga| Divigion, Johannesburg, in respect of aJ] matters-ariging oyt of
and disputes In connection-with o in relation to this Agresmai,

The Parties consent tg the Jurisdiction of the High Gourk of South African,

25,3, Domicilinm and Nofices

a4
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i

longer than this period, the performande shall be regarded as
heving been preventisd,

2685 g pary(s) performance is prevented by such 4 ¢alige, the partigs
ghall -

28,551, I the abligation of whigh performarce is preveried is fot
mgiterial, make such financlal adjustmant betwasn them
a8 May be equitable;

26.582, if the aiﬁﬁgatiqn of whith performance Is Prevented is
malertal, ehdeavour in goed Falth o &n alteritative basis
o achiave the PUrpase -of this Agreement in order o
Sustain an ongoing relationship betwesn the partles,

2688, Ja pairty{s) performance of g spaciiic materigl obligstion hag been
preventsd by.a Gause referred to in this clause snd such salse Wil
prevent the performanee of further obligations i terms of this
Agresinient in the futurs, with the sffect that there % ho reasonabls
Prospect of one or other party belng abis to perform its obligations
in terms of this Agreement and If no alferriative basis for schieving
the purpose of this Agreement has beeh agresd between the
parties in terms of 26.6,5.2, then either party shall he entifled, by
Wwritten riotice to the othet, {0 tetiinate tis Agregment,

e

26.6.  Gonfidentiality ang Non-Distlosure

2661, Both Partiss herato undertaie, cluririg ane- diter-termination of this
Agreement, ta treat as confldential ay information givern by thé-drie
to the other and shall not without the prior written ‘Lonsent of the
vther discloge to any third party any documents, infofmattian,
technical data, manufacturing tecfiniguss ang resords furnished or -
macle. avaitable by the-arié to the other exeept for suth information
Which is alreadly in the Public:domsin,

2882,  Neither Party shall be réquired fo-supply or distribuite any: matesisl
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28,7,

26.8.

26.9,

26,10,

- - 000139
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or Information in vigkation Ofany faw, regulation; ordinance oy other
officlal decres o, if such supiply or distribution Can ey be made
with the approys of & governmental authority, without ahproval of
that authority,

Taxation

The Parties will yse their best endeavours i eoraply with- fhe tay fays
applicable within the jurisdictions Within which they will opefate,

Confirmation of Complianes with Local Laws

Warsanty of Authority .

Each parly warrants o the other party that i has the power, alithority and legay
right to slgn this Agraement and that this Agreement hag been duly suthoriseq
by all netessary attions of its frustees arg eonstifutes valld ang bingding
6bligatimns on i,

26!:"?'. Ni o}

26.12.

26.13,

be precluceq from enforcing any rights agginst the grantes Which may have
arisen In the past orwhich ray arise in the future,

No party M&y cede any of ity rights or Uslagate any of it abligations urider this

7]
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Agresment without the prior wiitten consent of the other pariy,

26.14, Ezoh paity acts herein as principal and net as agent,
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