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MASERU - In a worrying 
legal turn of events 
South Africa’s Minister 

of Justice, Ronald Lamola, 
supports a key point of Frazer 
Solar GmbH’s long-running case 
in which government challenges 
an arbitration award that now 
exceeds M1 billion.

The long-running legal saga 
arose over an alleged breach of a 
2018 contract by the government 
of Lesotho. 

The challenge emanates from 
Frazer Solar GmbH claims that 
they signed an agreement in 
2018 with Lesotho to provide 
as many as 40 000 solar water-
heating systems, 20MW of solar 
photovoltaic capacity, one million 
LED lights and 350 000 solar 
lanterns. 

Frazer Solar then began legal 
action against Lesotho in 2019 
a� er what it said were a series of 
contractual breaches. 

T h e  G e r m a n  f i r m  wo n 
arbitration proceeding in South 
Africa, in which it was awarded 
the damages.

The company says while 
the German government agreed 
to finance the programme, the 
Ministry of Finance in Lesotho 
failed to execute the project’s 
f inancial arrangement, and 
equally failed to engage expected 
legal processes. 

While an assessment of the 
damages Frazer Solar claims to 
have incurred amounted to €102 
million it was awarded €50 million 
(M856 million). 

B e twe e n  Ju n e  6  a n d  8 
the Lesotho government has 
been pursuing an application 
to overturn the Frazer Solar 
arbitration award before the High 
Court of South Africa, Gauteng 
Local Division, in Johannesburg, 
South Africa. 

While lawyers presented 
detailed arguments for their 
respective cases, Frazer Solar’s 
position is that the Lesotho 
government’s legal challenge was 
lodged too late, a� er the fi xed 
deadline, so it should not be 
allowed. 

This would mean that Frazer 
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the application of law decided in 
a fair public hearing before a court 
or, where appropriate, another 
independent and impartial 
tribunal or forum.

“We have submitted that 
comparable foreign jurisdictions 
apply, more or less, the same 
restriction without breaching any 
right to access to courts. Even if 
the restriction violates Section 
34 of the Constitution, it is for 
the same reasons as stated, that 
such a limitation is reasonable and 
justifi able,” Lamola says. 

 A Frazer Solar spokesperson 
following these developments 
said: “With interest accruing 
daily, at current exchange rates 
our claim now exceeds M1 billion,” 
adding that “Frazer Solar will 
keep pursuing all legal means, in 
any jurisdiction in the world, until 
we recover every penny of what we 
are rightfully owed.”

The government this week 
could not be drawn into either 
discussing its plans regarding the 
ongoing case or talking to the 
idea of out-of-court talks with 
the German company to rethink 
and remodel the project, with 
Government Secretary, Lerotholi 
Pheko and the Minister in the 
Prime Minister’s O�  ce, Limpho 
Tau, directing thus paper to the 
Attorney General for a comment.

Asked to react to these 
latest development and outline 
government’s next legal route 
Attorney General, Advocate 
Rapelang Motsieloa,  could 
only say that the case has been 
completed and they are awaiting 
judgement. “That’s all,” he said.

Judgement in the matter was 
reserved.

A s k e d  o n  e c o n o m i c 
implications should government 
be forced to fork out the M856 
million to pay the Frazer Solar 
debt, economist and economic 
and political commentator, 
Majakathata Mokoena, said there 
is no way that Lesotho could lose 
the case.

He labelled the transaction 
and eventual signing of the 
contract between Lesotho and 
the German company explicit 
corruption.

Mokoena suggested that the 
South African High Court has no 
business in ruling or hearing the 
case, articulating that the case 
should be rightfully heard by the 
International Court of Justice 
(ICJ).
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Solar’s arbitration award remains 
unchanged.

On the other hand, government 
of Lesotho claims that former 
Minister Temeki Tšolo who 
signed the deal on its behalf, was 
not properly authorised when he 
signed the supply agreement in 
September 2018.  

T h i s  t h e r e f o r e  m e a n s 
eve ry t h i n g  t h a t  fo l l owe d 
t h e re a f te r,  i n c l u d i n g  t h e 
arbitration award itself and 
the deadline to lodge the legal 
challenge, should be declared null 
and void.  

Consequently, the Frazer 
arbitration award would have to 
be overturned.

In September 2018, according 
to the company,  fol lowing 
negotiations, a written supply 
agreement was concluded, signed 
by Robert Frazer on behalf of 
Frazer Solar, and Minister Tšolo 
on behalf of Lesotho. 

“The financing agreement 
with KFW would be fi nalised by 
the Minister of Finance,” Frazer 
Solar says, further indicating 
that in October 2018, they wrote 
to the Ministry of Finance to 
establish the reasons for the 
delay in finalising the finance 
agreements.

It was told by the ministry 
that the project required cabinet 
support and leadership from the 
Ministry of Energy. 

“However, this support had 
already been confirmed by the 
o�  ce of the prime minister, which 
could not explain the ministry’s 
refusal to execute the fi nancial 
agreement,” Frazer Solar said. 

Following then Prime Minister 
Moeketsi Majoro’s alleged refusal 
to approve the project, Frazer 
Solar says they were left with 
no choice but to commence 
arbitration proceedings in South 
Africa.

Frazer Solar had claimed 
to have met with Majoro’s 
predecessor, Prime Minister 
Mo ts oa h a e  T h a ba n e,  a n d 
Minister in the Prime Minister’s 
O�  ce, Tšolo, to discuss a detailed 
presentation of the project and 
setting out the benefi ts, energy 
and cost savings it would bring 
about.

However, on May 26, 10 days 
before the hearing, Minister 
Lamola  lodged a  46-page 
statement with the court focusing 
on the deadline issue that is a core 
pillar of Frazer Solar’s argument 
– he said the deadline is valid, and 
there is nothing wrong or unfair 

about this. 
Minister Lamola’s view aligns 

with Frazer Solar’s view, and 
went on to seek costs from the 
government of Lesotho for his 
involvement in the case.

“In the circumstances, we 
submit that the Constitutional 
challenge is misplaced and 
therefore the Applicant should be 
ordered to pay the minister’s costs 
including the costs attendant for 
the employment of two counsel,” 
said the minister in his papers 
submitted by his counsel, Chris 
Georgiades SC, before the High 
Court of South Africa.

The minister submits that 
despite  Lesotho argument 
that Frazer’s application for 
arbitration was filed late, in 
the interests of international 
uniformity and consistency, 
the three-month period does 
not violate Section 34 of the 
Constitution of South Africa by 
denying anybody the access to 
courts of law. 

Section 34 of the Constitution 
o f  So u t h  A f r i ca  1 9 9 6  ( a s 
amended) is about access to 
courts. It is under Chapter 2 of the 
Constitution, and provides that 
everyone has the right to have any 
dispute that can be resolved by 
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